AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

10IS

(0]

Code of Federal Regulat

12

Parts 200 to 219
Revised as of January 1, 2000

Banks and Banking

Containing a Codification of documents
of general applicability and future effect

As of January 1, 2000

With Ancillaries

Published by:

Office of the Federal Register

National Archives and Records
Administration

A Special Edition of the Federal Register



U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON : 2000

For sale by U.S. Government Printing Office
Superintendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328



Table of Contents

Explanation ..........c.cooiiiiiiiiininnan.

Title 12:

Chapter Il—Federal Reserve System .........ccooiiiiiiiiiiiiiiiiiiiieeeeens

Finding Aids:

Table of CFR Titles and Chapters ........c.coooiiuiiiiiiiiiiiiee e

Alphabetical List of Agencies Appearing in the CFR .................oooue.

List of CFR Sections Affected

Page

375

393

403



Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 12 CFR 201.1
refers to title 12, part
201, section 1.




Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..... as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2000), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Weekly Compilation of Presidential Documents and the Privacy Act Com-
pilation are available in electronic format at www.access.gpo.gov/nara (‘*“GPO Ac-
cess’”). For more information, contact Electronic Information Dissemination
Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-293-6498
(toll-free). E-mail, gpoaccess@gpo.gov.



The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect

to NARA'’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2000.






THIS TITLE

Title 12—BANKS AND BANKING is composed of six volumes. The parts in these
volumes are arranged in the following order: parts 1-199, 200-219, 220-299, 300-499,
500-599, and part 600-end. The first volume containing parts 1-199 is comprised
of chapter I—Comptroller of the Currency, Department of the Treasury. The sec-
ond and third volumes containing parts 200-299 are comprised of chapter II—Fed-
eral Reserve System. The fourth volume containing parts 300-499 is comprised
of chapter lll—Federal Deposit Insurance Corporation and chapter IV—EXxport-
Import Bank of the United States. The fifth volume containing parts 500-599 is
comprised of chapter V—Office of Thrift Supervision, Department of the Treas-
ury. The sixth volume containing part 600-end is comprised of chapter VI—Farm
Credit Administration, chapter VII—National Credit Union Administration, chap-
ter VIll—Federal Financing Bank, chapter IX—Federal Housing Finance Board,
chapter Xl—Federal Financial Institutions Examination Council, chapter XIV—
Farm Credit System Insurance Corporation, chapter XV—Department of the
Treasury, chapter XVII—Office of Federal Housing Enterprise Oversight, Depart-
ment of Housing and Urban Development and chapter XVIII—Community Devel-
opment Financial Institutions Fund, Department of the Treasury. The contents
of these volumes represent all of the current regulations codified under this title
of the CFR as of January 1, 2000.

Redesignation tables appear in the volumes containing parts 1-199, parts 300-
499, parts 500-599, and part 600-end.

For this volume, Carol Conroy was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Frances D. McDonald, assisted
by Alomha S. Morris.



Would you like to
know. ..

if any changes have been made to the Code
of Federal Regulations or what documents
have been published in the Federal Register
without reading the Federal Register every
day? If so, you may wish to subscribe to the
LSA (List of CFR Sections Affected), the
Federal Register Index, or both.

LSA

The LSA (List of CFR Sections Affected) is
designed to lead users of the Code of Federal
Regulations to amendatory actions published in
the Federal Register. The LSA is issued monthly in
cumulative form. Entries indicate the nature of the
changes—such as revised, removed, or corrected.
$27 per year.

Federal Register index

The index, covering the contents of the daily
Federal Register, is issued monthly in cumulative
form. Entries are carried primarily under the names
of the issuing agencies. Significant subjects are
carried as cross-references.

$25 per year.

A finding aid is included in each publication which
lists Federal Register page numbers with the date
of publication in the Federal Register.

Superintendent of Documents Subscription Order Form

Crtter Processing Code

*5421

U YES, send me the following indicated subscriptions for one vear:
LSA (List of CFR Sections Affected), (LCS) for $27 per year.
Federal Register Index (FRSU) $25 per year.

The total costof my orderis & __ _ (Includes regular shipping and handling.)

Price s s ct to change. International

For privacy check box below:
customers please acd 25%. P v

(1 Do not make my name available to other mailers

Company or personal name Check method of payment:

1 Check payable to Superintendent of Documents
Street add-ess 1 GPO Deposit Account ( l T l [ l I J_ D
Cry, State, 7IP code QA visa U MasterCard Djj:l (expiration date)
Daytime phone with area code Credit card No. (must be 20 digits)

Thank you for your order!

Purchase order No (optional)

~ F i izing si 1/97
Lﬁ - Authorizing signature /97

Mail To: Superintendent of Documents
Fax your orders (202) 512-2250 PO Box 371954

Phone your orders (202) 512-1800 Pittsburgh PA 15250-7954




Title 12—Banks and
Banking

(This book contains parts 200 to 219)

CHAPTER Il—Federal Reserve System ..........cciiiiiiiiiiiinnnnnnnn. 201

CROSS REFERENCES: Farmers Home Administration: See Agriculture, 7 CFR, chapter XVIII.
Office of Assistant Secretary for Housing—Federal Housing Commissioner, Department of
Housing and Urban Development: See Housing and Urban Development, 24 CFR, chapter II.
Fiscal Service: See Money and Finance: Treasury, 31 CFR, chapter II.
Monetary Offices: See Money and Finance: Treasury, 31 CFR, chapter I.
Commodity Credit Corporation: See Agriculture, 7 CFR, chapter XIV.
Small Business Administration: See Business Credit and Assistance, 13 CFR, chapter I.
Rural Electrification Administration: See Agriculture, 7 CFR, chapter XVII.






CHAPTER II—FEDERAL RESERVE SYSTEM

SUBCHAPTER A—BOARD OF GOVERNORS OF THE FEDERAL RESERVE

SYSTEM
Part Page
201 Extensions of credit by Federal Reserve banks
(Regulation A) ..o 5
202 Equal credit opportunity (Regulation B) ................ 15
203 Home mortgage disclosure (Regulation C) .............. 70
204 Reserve requirements of depository institutions
(Regulation D) ... 93
205 Electronic fund transfers (Regulation E) ................ 126
206 Limitations on interbank liabilities (Regulation F) 158
208 Membership of State banking institutions in the
Federal Reserve System (Regulation H) .............. 162
209 Issue and cancellation of Federal Reserve Bank
capital stock (Regulation I) .........ccoooiiiiiiiininn.. 243
210 Collection of checks and other items by Federal
Reserve banks and funds transfers through
Fedwire (Regulation J) .....cccooiiiiiiiiiiiiiiiiieeen, 247
211 International banking operations (Regulation K) ... 280
212 Management official interlocks ...............coieieniai. 322
213 Consumer leasing (Regulation M) ..............cccienane. 326
214 Relations with foreign banks and bankers (Regula-
TION N) o 351
215 Loans to executive officers, directors, and prin-
cipal shareholders of member banks (Regulation
L ) P 353
217 Prohibition against the payment of interest on de-
mand deposits (Regulation Q) .......cccocvviviiiennnnnn.n. 366
219 Reimbursement for providing financial records;
recordkeeping requirements for certain financial
records (Regulation S) .......ccoooiiiiiiiiiien, 368

SUPPLEMENTAL PUBLICATIONS: The Federal Reserve Act, as amended through December 31, 1976,
with an Appendix containing provisions of certain other statutes affecting the Federal Reserve
System. Rules of Organization and Procedure—Board of Governors of the Federal Reserve System.
Regulations of the Board of Governors of the Federal Reserve System. The Federal Reserve Sys-
tem—Purposes and Functions. Annual Report. Federal Reserve Bulletin. Monthly. Federal Re-
serve Chart Book Quarterly; Historical Chart Book issued in September.
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SUBCHAPTER A—BOARD OF GOVERNORS OF THE FEDERAL

RESERVE

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

Sec.
201.1
201.2

Authority, scope and purpose.

Definitions.

201.3 Availability and terms.

201.4 Limitations on availability and assess-
ments.

201.5 Advances and discounts.

201.6 General requirements.

201.7 Branches and agencies.

201.8 Federal Intermediate Credit Banks.

201.9 No obligation to make advances or dis-

counts.

201.51 Adjustment credit for depository in-
stitutions.

201.52 Other credit for depository institu-
tions.

INTERPRETATIONS

201.104 Eligibility of consumer loans and fi-
nance company paper.

201.107 Eligibility of demand paper for dis-
count and as security for advances by
Reserve Banks.

201.108 Obligations eligible as collateral for
advances.

201.109 Eligibility for discount of mortgage
company notes.

201.110 Goods held by persons employed by
owner.

AUTHORITY: 12 U.S.C. 343 et seq., 347a, 347b,
347c, 347d, 348 et seq., 357, 374, 374a and 461.

SOURCE: 45 FR 54010, Aug. 14, 1980, unless
otherwise noted.

§201.1 Authority, scope and purpose.

(a) Authority and scope. This part is
issued under the authority of sections
10A, 10B, 13, 13A, and 19 of the FRA (12
U.S.C. 347a, 347b, 343 et seq., 347c, 348 et
seq., 374, 374a, and 461), other provisions
of the FRA, and section 7(b) of the
International Banking Act of 1978 (12
U.S.C. 347d) and relates to extensions
of credit by Federal Reserve Banks to
depository institutions and others.

(b) Purpose. This part establishes
rules under which Federal Reserve
Banks may extend credit to depository
institutions and others. Extending
credit to depository institutions to ac-
commodate commerce, industry, and
agriculture is a principal function of
Federal Reserve Banks. While open

SYSTEM

market operations are the primary
means of affecting the overall supply of
reserves, the lending function of the
Federal Reserve Banks is an effective
method of supplying reserves to meet
the particular credit needs of indi-
vidual depository institutions. The
lending functions of the Federal Re-
serve System are conducted with due
regard to the basic objectives of mone-
tary policy and the maintenance of a
sound and orderly financial system.

[58 FR 68512, Dec. 28, 1993]

§201.2 Definitions.

For purposes of this part, the fol-
lowing definitions shall apply:

(a) Appropriate Federal banking agency
has the same meaning as in section 3 of
the FDI Act (12 U.S.C. 1813(q)).

(b) Critically undercapitalized insured
depository institution means any insured
depository institution as defined in
section 3 of the FDI Act (12 U.S.C.
1813(c)(2)) that is deemed to be criti-
cally undercapitalized under section 38
of the FDI Act (12 U.S.C. 1831o(b)(1)(E))
and the implementing regulations.

(c)(1) Depository institution means an
institution that maintains reservable
transaction accounts or nonpersonal
time deposits and is:

(i) An insured bank as defined in sec-
tion 3 of the FDI Act (12 U.S.C. 1813(h))
or a bank which is eligible to make ap-
plication to become an insured bank
under section 5 of such Act (12 U.S.C.
1815);

(ii) A mutual savings bank as defined
in section 3 of the FDI Act (12 U.S.C.
1813(f)) or a bank which is eligible to
make application to become an insured
bank under section 5 of such Act (12
U.S.C. 1815);

(iii) A savings bank as defined in sec-
tion 3 of the FDI Act (12 U.S.C. 1813(Q))
or a bank which is eligible to make ap-
plication to become an insured bank
under section 5 of such Act (12 U.S.C.
1815);

(iv) An insured credit union as defined
in section 101 of the Federal Credit
Union Act (12 U.S.C. 1752(7)) or a credit



§201.2

union which is eligible to make appli-
cation to become an insured credit
union pursuant to section 201 of such
Act (12 U.S.C. 1781);

(v) A member as defined in section 2 of
the Federal Home Loan Bank Act (12
U.S.C. 1422(4)); or

(vi) A savings association as defined in
section 3 of the FDI Act (12 U.S.C.
1813(b)) which is an insured depository
institution as defined in section 3 of
the Act (12 U.S.C. 1813(c)(2)) or is eligi-
ble to apply to become an insured de-
pository institution under section 5 of
the Act (12 U.S.C. 1815(a)).

(2) The term depository institution
does not include a financial institution
that is not required to maintain re-
serves under Regulation D (12 CFR part
204) because it is organized solely to do
business with other financial institu-
tions, is owned primarily by the finan-
cial institutions with which it does
business, and does not do business with
the general public.

(d) Liquidation loss means the loss
that any deposit insurance fund in the
FDIC would have incurred if the FDIC
had liqguidated the institution:

(1) In the case of an undercapitalized
insured depository institution, as of
the end of the later of:

(i) Sixty days:

(A) In any 120-day period;

(B) During which the institution was
an undercapitalized insured depository
institution; and

(C) During which advances or dis-
counts were outstanding to the deposi-
tory institution from any Federal Re-
serve Bank; or

(if) The 60 calendar day period fol-
lowing the receipt by a Federal Reserve
Bank of a written certification from
the Chairman of the Board of Gov-
ernors or the head of the appropriate
Federal banking agency that the insti-
tution is viable.

(2) In the case of a critically under-
capitalized insured depository institu-
tion, as of the end of the 5-day period
beginning on the date the institution
became a critically undercapitalized
insured depository institution.

(e) Increased loss means the amount
of loss to any deposit insurance fund in
the FDIC that exceeds the liguidation
loss due to:

12 CFR Ch. Il (1-1-00 Edition)

(1) An advance under section 10B(1)(a)
of the FRA that is outstanding to an
undercapitalized or critically under-
capitalized insured depository institu-
tion without payment having been de-
manded as of the end of the periods
specified in paragraphs (d)(1) and (2) of
this section; or

(2) An advance under section 10B(1)(a)
of the Federal Reserve Act that is
made after the end of such periods.

(f) Excess loss means the lesser of the
increased loss or that portion of the in-
creased loss equal to the lesser of:

(1) The loss the Board of Governors
or any Federal Reserve Bank would
have incurred on the amount by which
advances under section 10B(1)(a) exceed
the amount of advances outstanding at
the end of the periods specified in para-
graphs (d)(1) and (2) of this section if
those increased advances had been un-
secured; or

(2) The interest received on the
amount by which the advances under
section 10B(1)(a) exceed the amount of
advances outstanding, if any, at the
end of the periods specified in para-
graphs (d)(1) and (2) of this section.

(g) Transaction account and nonper-
sonal time deposit have the meanings
specified in Regulation D (12 CFR part
204).

(h) Undercapitalized insured depository
institution means any insured deposi-
tory institution as defined in section 3
of the FDI Act (12 U.S.C. 1813(c)(2))
that:

(1) Is not a critically undercapital-
ized insured depository institution; and

(2)(i) Is deemed to be undercapital-
ized under section 38 of the FDI Act (12
U.S.C. 1831o(b)(1)(C)) and the imple-
menting regulations; or

(ii) Has received from its appropriate
Federal banking agency a composite
CAMEL rating of 5 under the Uniform
Financial Institutions Rating System
(or an equivalent rating by its appro-
priate Federal banking agency under a
comparable rating system) as of the
most recent examination of such insti-
tution.

(i) Viable, with respect to a deposi-
tory institution, means that the Board
of Governors or the appropriate Fed-
eral banking agency has determined,
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giving due regard to the economic con-
ditions and circumstances in the mar-
ket in which the institution operates,
that the institution is not critically
undercapitalized, is not expected to be-
come critically undercapitalized, and is
not expected to be placed in con-
servatorship or receivership. Although
there are a number of criteria that
may be used to determine viability, the
Board of Governors believes that ordi-
narily an undercapitalized insured de-
pository institution is viable if the ap-
propriate Federal banking agency has
accepted a capital restoration plan for
the depository institution under 12
U.S.C. 18310o(e)(2) and the depository in-
stitution is complying with that plan.

(J) Eligible institution means a deposi-
tory institution that is in sound finan-
cial condition in the judgment of the
lending Federal Reserve Bank.

(k) Targeted federal funds rate means
the federal funds rate targeted by the
Federal Open Market Committee.

[58 FR 68512, Dec. 28, 1993, as amended at 64
FR 41769, Aug. 2, 1999]

§201.3 Availability and terms.

(a) Adjustment credit. Federal Reserve
Banks extend adjustment credit on a
short-term basis to depository institu-
tions to assist in meeting temporary
requirements for funds or to cushion
more persistent shortfalls of
fundspending an orderly adjustment of
a borrowing institution’s assets and li-
abilities. Such credit generally is
available only for appropriate purposes
and after reasonable alternative
sources of funds have been fully used,
including credit from special industry
lenders such as Federal Home Loan
Banks, the National Credit Union Ad-
ministration’s Central Liquidity Facil-
ity, and corporate central -credit
unions. Adjustment credit is usually
granted at the basic discount rate, but
under certain circumstances a special
rate or rates above the basic discount
rate may be applied.

(b) Seasonal credit. Federal Reserve
Banks extend seasonal credit for peri-
ods longer than those permitted under
adjustment credit to assist smaller de-
pository institutions in meeting reg-
ular needs for funds arising from ex-
pected patterns of movement in their
deposits and loans. A special rate or

§201.3

rates at or above the basic discount
rate may be applied to seasonal credit.
(1) Seasonal credit is only available
if:

(i) The depository institution’s sea-
sonal needs exceed a threshold that the
institution is expected to meet from
other sources of liquidity (this thresh-
old is calculated as certain percent-
ages, established by the Board of Gov-
ernors, of the institution’s average
total deposits in the preceding calendar
year);

(if) The Federal Reserve Bank is sat-
isfied that the institution’s qualifying
need for funds is seasonal and will per-
sist for at least four weeks; and

(iii) Similar assistance is not avail-
able from special industry lenders.

(2) The Board may establish special
terms for seasonal credit when deposi-
tory institutions are experiencing un-
usual seasonal demands for credit in a
period of liquidity strain.

(c) Extended credit. Federal Reserve
Banks extend credit to depository in-
stitutions under extended credit ar-
rangements where similar assistance is
not reasonably available from other

sources, including special industry
lenders. Such credit may be provided
where there are exceptional cir-

cumstances or practices affecting a
particular depository institution in-
cluding sustained deposit drains, im-
paired access to money market funds,
or sudden deterioration in loan repay-
ment performance. Extended credit
may also be provided to accommodate
the needs of depository institutions, in-
cluding those with longer term asset
portfolios, that may be experiencing
difficulties adjusting to changing
money market conditions over a longer
period, particularly at times of deposit
disintermediation. A special rate or
rates above the basic discount rate
may be applied to extended credit.

(d) Emergency credit for others. In un-
usual and exigent circumstances, a
Federal Reserve Bank may, after con-
sultation with the Board of Governors,
advance credit to individuals, partner-
ships, and corporations that are not de-
pository institutions if, in the judg-
ment of the Federal Reserve Bank,
credit is not available from other
sources and failure to obtain such cred-
it would adversely affect the economy.



§201.4

The rate applicable to such credit will
be above the highest rate in effect for
advances to depository institutions.
Where the collateral used to secure
such credit consists of assets other
than obligations of, or fully guaranteed
as to principal and interest by, the
United States or an agency thereof, an
affirmative vote of five or more mem-
bers of the Board of Governors is re-
quired before credit may be extended.
(e) Special liquidity facility for century
date change. Federal Reserve Banks
may extend credit between and includ-
ing October 1, 1999, and April 7, 2000, or
such later date as determined by the
Board, under a special liquidity facility
to ease liquidity pressures during the
century date change period. This type
of credit is available only to eligible
institutions. This type of credit is
granted at a special rate above the
basic discount rate and other market
rates for funds, is available for the en-
tire length of the period, and is not
subject to the conditions regarding spe-
cific use or exhaustion of other liquid-
ity sources as is adjustment credit
under paragraph (a) of this section.

[58 FR 68513, Dec. 28, 1993, as amended at 64
FR 41769, Aug. 2, 1999]

§201.4 Limitations on availability and
assessments.

(a) Advances to or discounts for under-
capitalized insured depository institu-
tions. A Federal Reserve Bank may
make or have outstanding advances to
or discounts for a depository institu-
tion that it knows to be an under-
capitalized insured depository institu-
tion, only:

(1) If, in any 120-day period, advances
or discounts from any Federal Reserve
Bank to that depository institution are
not outstanding for more than 60 days
during which the institution is an
undercapitalized insured depository in-
stitution; or

(2) During the 60 calendar days after
the receipt of a written certification
from the Chairman of the Board of
Governors or the head of the appro-
priate Federal banking agency that the
borrowing depository institution is via-
ble; or

12 CFR Ch. Il (1-1-00 Edition)

(3) After consultation with the Board
of Governors.t

(b) Advances to or discounts for criti-
cally undercapitalized insured depository
institutions. A Federal Reserve Bank
may make or have outstanding ad-
vances to or discounts for a depository
institution that it knows to be a criti-
cally undercapitalized insured deposi-
tory institution only:

(1) During the 5-day period beginning
on the date the institution became a
critically undercapitalized insured de-
pository institution; or

(2) After consultation with the Board
of Governors.?2

(c) Assessments. The Board of Gov-
ernors will assess the Federal Reserve
Banks for any amount that it pays to
the FDIC due to any excess loss. Each
Federal Reserve Bank shall be assessed
that portion of the amount that the
Board of Governors pays to the FDIC
that is attributable to an extension of
credit by that Federal Reserve Bank,
up to one percent of its capital as re-
ported at the beginning of the calendar
year in which the assessment is made.
The Board of Governors will assess all
of the Federal Reserve Banks for the
remainder of the amount it pays to the
FDIC in the ratio that the capital of
each Federal Reserve Bank bears to the
total capital of all Federal Reserve
Banks at the beginning of the calendar
year in which the assessment is made,
provided, however, that if any assess-
ment exceeds 50 percent of the total
capital and surplus of all Federal Re-
serve Banks, whether to distribute the
excess over such 50 percent shall be
made at the discretion of the Board of
Governors.

(d) Information. Before extending
credit a Federal Reserve Bank should
ascertain if an institution is an under-
capitalized insured depository institu-
tion or a critically undercapitalized in-
sured depository institution.

[58 FR 68514, Dec. 28, 1993]

1 In unusual circumstances, when prior
consultation with the Board is not possible,
a Federal Reserve Bank should consult with
the Board as soon as possible after extending
credit that requires consultation under this
paragraph.

2 See footnote 1 in § 201.4(a)(3).
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§201.5 Advances and discounts.

(a) Federal Reserve Banks may lend
to depository institutions either
through advances secured by accept-
able collateral or through the discount
of certain types of paper. Credit ex-
tended by the Federal Reserve Banks
generally takes the form of an advance.

(b) Federal Reserve Banks may make
advances to any depository institution
if secured to the satisfaction of the
Federal Reserve Bank. Satisfactory
collateral generally includes United
States government and Federal agency
securities, and, if of acceptable quality,
mortgage notes covering 1-4 family
residences, State and local government
securities, and business, consumer and
other customer notes.

(c) If a Federal Reserve Bank con-
cludes that a depository institution
will be better accommodated by the
discount of paper than by an advance,
it may discount any paper endorsed by
the depository institution that meets
therequirements specified in the FRA.

§201.6 General requirements.

(a) Credit for capital purposes. Federal
Reserve credit is not a substitute for
capital.

(b) Compliance with law and regula-
tion. All credit extended under this
part shall comply with applicable re-
quirements of law and of this part.
Each Federal Reserve Bank:

(1) Shall keep itself informed of the
general character and amount of the
loans and investments of depository in-
stitutions with a view to ascertaining
whether undue use is being made of de-
pository institution credit for the spec-
ulative carrying of or trading in securi-
ties, real estate, or commodities, or for
any other purpose inconsistent with
the maintenance of sound credit condi-
tions; and

(2) Shall consider such information in
determining whether to extend credit.

(¢) Information. A Federal Reserve
Bank shall require any information it
believes appropriate or desirable to in-
sure that paper tendered as collateral
for advances or for discount is accept-
able and that the credit provided is
used in a manner consistent with this
part.

(d) Indirect credit for others. Except for
depository institutions that receive

§201.9

credit under the Special Liquidity Fa-
cility described in §201.3(e), no deposi-
tory institution shall act as the me-
dium or agent of another depository in-
stitution in receiving Federal Reserve
credit except with the permission of
the Federal Reserve bank extending
credit.

[58 FR 68514, Dec. 28, 1993, as amended at 64
FR 41770, Aug. 2, 1999]

§201.7 Branches and agencies.

(a) Except as may be otherwise pro-
vided, this part shall be applicable to
United States branches and agencies of
foreign banks subject to reserve re-
quirements under Regulation D (12
CFR part 204) in the same manner and
to the same extent as depository insti-
tutions.

(b) This part applies to a United
States branch or agency of a foreign
bank in the same manner and to the
same extent as an eligible institution
if the foreign bank is in sound financial
condition in the judgment of the lend-
ing Federal Reserve Bank.

[58 FR 68514, Dec. 28, 1993, as amended at 64
FR 41770, Aug. 2, 1999]

§201.8 Federal Intermediate Credit
Banks.
A Federal Reserve Bank may dis-

count for any Federal Intermediate
Credit Bank agricultural paper or
notes payable to and bearing the en-
dorsement of the Federal Intermediate
Credit Bank that cover loans or ad-
vances made under subsections (a) and
(b) of section 2.3 of the Farm Credit
Act of 1971 (12 U.S.C. 2074) and that are
secured by paper eligible for discount
by Federal Reserve Banks. Any paper
so discounted shall have a period re-
maining to maturity at the time of dis-
count of not more than nine months.

[58 FR 68514, Dec. 28, 1993]
§201.9 No obligation to make advances
or discounts.

A Federal Reserve Bank shall have
no obligation to make, increase, renew,
or extend any advance or discount to
any depository institution.

[58 FR 68514, Dec. 28, 1993]
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§201.51 Adjustment credit for deposi-
tory institutions.

The rates for adjustment credit pro-
vided to depository institutions under
§201.3(a) are:

Federal Reserve Bank Rate Effective
Boston 5.0 | Nov. 16, 1999
New York 5.0 | Nov. 18, 1999
Philadelphia 5.0 | Nov. 18, 1999
Cleveland .... 5.0 | Nov. 16, 1999
Richmond 5.0 | Nov. 16, 1999
Atlanta ..... 5.0 | Nov. 17, 1999
Chicago 5.0 | Nov. 18, 1999
St. Louis .. 5.0 | Nov. 18, 1999
Minneapolis . 5.0 | Nov. 18, 1999
Kansas City 5.0 | Nov. 16, 1999
Dallas ... 5.0 | Nov. 17, 1999
San Fran 5.0 | Nov. 16, 1999

[Reg. A, 64 FR 66554, Nov. 29, 1999]

§201.52 Other credit for depository in-
stitutions.

(a) Seasonal credit. The rate for sea-
sonal credit extended to depository in-
stitutions under §201.3(b) is a flexible
rate that takes into account rates on
market sources of funds, but in no case
will the rate charged be less than the
rate for adjustment credit as set out in
§201.51.

(b) Extended credit. For extended cred-
it to depository institutions under
§201.3(c), for credit outstanding for
more than 30 days, a flexible rate will
be charged that takes into account
rates on market sources of funds, but
in no case will the rate charged be less
than the rate for adjustment credit, as
set out in §201.51, plus one-half per-
centage point. At the discretion of the
Federal Reserve Bank, the 30-day time
period may be shortened.

(c) Special liquidity facility. The rate
for credit extended to eligible institu-
tions under the special liquidity facil-
ity provisions in §201.3(e) is equal to
the targeted federal funds rate plus 1.5
percentage points on each day the cred-
it is outstanding.

[Reg. A, 59 FR 29538, June 8, 1994, as amended
at 59 FR 60700, Nov. 28, 1994; 64 FR 41770, Aug.
2, 1999]

INTERPRETATIONS

§201.104 Eligibility of consumer loans
and finance company paper.

(a) The Board of Governors has clari-
fied and modified its position with re-
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spect to the eligibility of consumer
loans and finance company paper for
discount with and as collateral for ad-
vances by the reserve banks.

(b) Section 13, paragraph 2, of the
Federal Reserve Act authorizes a Fed-
eral Reserve Bank, under certain con-
ditions, to discount for member banks

* * * notes, drafts, and bills of exchange
arising out of actual commercial trans-
actions; that is, notes, drafts, and bills of ex-
change issued or drawn for agricultural, in-
dustrial, or commercial purposes, or the pro-
ceeds of which have been used, or are to be
used, for such purposes, the Board of Gov-
ernors of the Federal Reserve System to
have the right to determine or define the
character of the paper thus eligible for dis-
count, within the meaning of this Act.

(c) It continues to be the opinion of
the Board that borrowing for the pur-
pose of purchasing goods is borrowing
for a commercial purpose, whether the
borrower intends to use the goods him-
self or to resell them. Hence, loans
made to enable consumers to purchase
automobiles or other goods should be
included under commercial, agricul-
tural, and industrial paper within the
meaning of the Federal Reserve Act,
and as such are eligible for discounting
with the Reserve Banks and as security
for advances from the Reserve Banks
under section 13, paragraph 8, of the
Federal Reserve Act as long as they
conform to requirements with respect
to maturity and other matters. This
applies equally to loans made directly
by banks to consumers and to paper ac-
cepted by banks from dealers or fi-
nance companies. It also applies to
notes of finance companies themselves
as long as the proceeds of such notes
are used to finance the purchase of con-
sumer goods or for other purposes
which are eligible within the meaning
of the Federal Reserve Act.

(d) If there is any question as to
whether the proceeds of a note of a fi-
nance company have been or are to be
used for a commercial, agricultural, or
industrial purpose, a financial state-
ment of the finance company reflecting
an excess of notes receivable which ap-
pear eligible for rediscount (without
regard to maturity) over total current
liabilities (i.e., notes due within 1 year)
may be taken as an indication of eligi-
bility. Where information is lacking as
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to whether direct consumer loans by a
finance company are for eligible pur-
poses, it may be assumed that 50 per-
cent of such loans are ‘‘notes receiv-
able which appear eligible for redis-
count’”. In addition, that language
should be regarded as including notes
given for the purchase of mobile homes
that are acquired by a finance company
from a dealer-seller of such homes.

(e) The principles stated above apply
not only to notes of a finance company
engaged in making consumer loans but
also to notes of a finance company en-
gaged in making loans for other eligi-
ble purposes, including business and
agricultural loans. Under section 13a of
the Federal Reserve Act, paper rep-
resenting loans to finance the produc-
tion, marketing, and carrying of agri-
cultural products or the breeding, rais-
ing, fattening, or marketing of live-
stock is eligible for discount if the
paper has a maturity of not exceeding
9 months. Consequently, a note of a fi-
nance company the proceeds of which
are used by it to make loans for such
purposes is eligible for discount or as
security for a Federal Reserve advance,
and such a note, unlike the note of a fi-
nance company making consumer
loans, may have a maturity of up to 9
months.

[37 FR 4701, Mar. 4, 1972]

§201.107 Eligibility of demand paper
for discount and as security for ad-
vances by Reserve Banks.

(a) The Board of Governors has re-
considered a ruling made in 1917 that
demand notes are ineligible for dis-
count under the provisions of the Fed-
eral Reserve Act. (1917 Federal Reserve
Bulletin 378.)

(b) The basis of that ruling was the
provision in the second paragraph of
section 13 of the Federal Reserve Act
that notes, drafts, and bills of exchange
must have a maturity at the time of
discount of not more than 90 days, ex-
clusive of grace. The ruling stated that

a demand note or bill is not eligible under
the provisions of the act, since it is not in
terms payable within the prescribed 90 days,
but, at the option of the holder, may not be
presented for payment until after that time.

(c) It is well settled as a matter of
law, however, that demand paper is due
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and payable on the date of its issue.
The generally accepted legal view is
stated in Beutel’s Brannan on Nego-
tiable Instruments Law, at page 305, as
follows:

The words on demand serve the same pur-
pose as words making instruments payable
at a specified time. They fix maturity of the
obligation and do not make demand nec-
essary, but mean that the instrument is due,
payable and matured when made and deliv-
ered.

(d) Accordingly, the Board has con-
cluded that, since demand paper is due
and payable on the date of its issue, it
satisfies the maturity requirements of
the statute. Demand paper which oth-
erwise meets the eligibility require-
ments of the Federal Reserve Act and
this part Regulation A, therefore, is el-
igible for discount and as security for
advances by Reserve Banks.

[31 FR 5443, Apr. 16, 1966]

§201.108 Obligations eligible as collat-
eral for advances.

(a) Section 3(a) of Pub. L. 90-505, ap-
proved September 21, 1968, amended the
eighth paragraph of section 13 of the
Federal Reserve Act (12 U.S.C. 347) to
authorize advances thereunder to mem-
ber banks ‘“‘secured by such obligations
as are eligible for purchase under sec-
tion 14(b) of this Act.” The relevant
part of such paragraph had previously
referred only to
““notes * * * eligible * * * for pur-
chase’, which the Board had construed
as not including obligations generally
regarded as securities. (See 1962 Fed-
eral Reserve Bulletin 690, §201.103(d).)

(b) Under section 14(b) direct obliga-
tions of, and obligations fully guaran-
teed as to principal and interest by, the
United States are eligible for purchase
by Reserve Banks. Such obligations in-
clude certificates issued by the trust-
ees of Penn Central Transportation Co.
that are fully guaranteed by the Sec-
retary of Transportation. Under sec-
tion 14(b) direct obligations of, and ob-
ligations fully guaranteed as to prin-
cipal and interest by, any agency of the
United States are also eligible for pur-
chase by Reserve Banks. Following are
the principal agency obligations eligi-
ble as collateral for advances:

(1) Federal Intermediate Credit Bank
debentures;
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(2) Federal Home Loan Bank notes
and bonds;

(3) Federal Land Bank bonds;

(4) Bank for Cooperative debentures;

(5) Federal National Mortgage Asso-
ciation notes, debentures and guaran-
teed certificates of participation;

(6) Obligations of or fully guaranteed
by the Government National Mortgage
Association;

(7) Merchant Marine bonds;

(8) Export-lmport Bank notes and
guaranteed participation certificates;

(9) Farmers Home Administration in-
sured notes;

(10) Notes fully guaranteed as to
principal and interest by the Small
Business Administration;

(11) Federal Housing Administration
debentures;

(12) District of Columbia Armory
Board bonds;

(13) Tennessee
bonds and notes;

(14) Bonds and notes of local urban
renewal or public housing agencies
fully supported as to principal and in-
terest by the full faith and credit of the
United States pursuant to section 302
of the Housing Act of 1961 (42 U.S.C.
1421a(c), 1452(c)).

(15) Commodity Credit Corporation
certificates of interest in a price-sup-
port loan pool.

(16) Federal Home Loan Mortgage
Corporation notes, debentures, and
guaranteed certificates of participa-
tion.

(17) U.S. Postal Service obligations.

(18) Participation certificates evi-
dencing undivided interests in purchase
contracts entered into by the General
Services Administration.

(19) Obligations entered into by the
Secretary of Health, Education, and
Welfare under the Public Health Serv-
ice Act, as amended by the Medical Fa-
cilities Construction and Moderniza-
tion Amendments of 1970.

(20) Obligations guaranteed by the
Overseas Private Investment Corp.,
pursuant to the provisions of the For-
eign Assistance Act of 1961, as amend-
ed.

(c) Nothing less than a full guarantee
of principal and interest by a Federal
agency will make an obligation eligi-
ble. For example, mortgage loans in-
sured by the Federal Housing Adminis-

Valley Authority
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tration are not eligible since the insur-
ance contract is not equivalent to an
unconditional guarantee and does not
fully cover interest payable on the
loan. Obligations of international insti-
tutions, such as the Inter-American
Development Bank and the Inter-
national Bank for Reconstruction and
Development, are also not eligible,
since such institutions are not agencies
of the United States.

(d) Also eligible for purchase under
section 14(b) are *‘bills, notes, revenue
bonds, and warrants with a maturity
from date of purchase of not exceeding
6 months, issued in anticipation of the
collection of taxes or in anticipation of
the receipt of assured revenues by any
State, county, district, political sub-
division, or municipality in the conti-
nental United States, including irriga-
tion, drainage and reclamation dis-
tricts.”’3 In determining the eligibility
of such obligations as collateral for ad-
vances, but the Reserve Bank will sat-
isfy itself that sufficient tax or other
assured revenues earmarked for pay-
ment of such obligations will be avail-
able for that purpose at maturity, or
within 6 months from the date of the
advance if no maturity is stated. Pay-
ments due from Federal, State or other
governmental units may, in the Re-
serve Bank’s discretion, be regarded as
““‘other assured revenues’’; but neither
the proceeds of a prospective issue of
securities nor future tolls, rents or
similar collections for the voluntary
use of government property for non-
governmental purposes will normally
be so regarded. Obligations with origi-
nal maturities exceeding 1 year would
not ordinarily be self-liquidating as
contemplated by the statute, unless at
the time of issue provision is made for
a redemption or sinking fund that will
be sufficient to pay such obligations at
maturity.

[Reg. A, 33 FR 17231, Nov. 21, 1968, as amend-
ed at 34 FR 1113, Jan. 24, 1969; 34 FR 6417,
Apr. 12, 1969; 36 FR 8441, May 6, 1971; 37 FR
24105, Nov. 14, 1972; 43 FR 53709, Nov. 17, 1978;
58 FR 68515, Dec. 28, 1993]

3Paragraph 3 of section 1 of the Federal
Reserve Act (12 U.S.C. 221) defines the conti-
nental United States to mean ‘“‘the States of
the United States and the District of Colum-
bia”’, thus including Alaska and Hawaii.
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§201.109 Eligibility for discount of
mortgage company notes.

(a) The question has arisen whether
notes issued by mortgage banking com-
panies to finance their acquisition and
temporary holding of real estate mort-
gages are eligible for discount by Re-
serve Banks.

(b) Under section 13 of the Federal
Reserve Act the Board has authority to
define what are ‘‘agricultural, indus-
trial, or commercial purposes’, which
is the statutory criterion for deter-
mining the eligibility of notes and
drafts for discount. However, such defi-
nition may not include paper ‘“‘covering
merely investments or issued or drawn
for the purpose of carrying or trading
in stocks, bonds, or other investment
securities”.

(c) The legislative history of section
13 suggests that Congress intended to
make eligible for discount ‘‘any paper
drawn for a legitimate business pur-
pose of any kind’’4 and that the Board,
in determining what paper is eligible,
should place a ‘“‘broad and adaptable
construction’’® upon the terms in sec-
tion 13. It may also be noted that Con-
gress apparently considered paper
issued to carry investment securities
as paper issued for a ‘“‘commercial pur-
pose”’, since it specifically prohibited
the Board from making such paper eli-
gible for discount. If ‘““‘commercial” is
broad enough to encompass investment
banking, it would also seem to include
mortgage banking.

(d) In providing for the discount of
commercial paper by Reserve Banks,
Congress obviously intended to facili-
tate the current financing of agri-
culture, industry, and commerce, as
opposed to long-term investment.®¢ In
the main, trading in stocks and bonds
is investment-oriented; most securities
transactions do not directly affect the
production or distribution of goods and
services. Mortgage banking, on the
other hand, is essential to the con-
struction industry and thus more
closely related to industry and com-

4House Report No. 69, 63d Cong., p. 48.

550 Cong. Rec. 4675 (1913) (remarks of Rep.
Phelan).

650 Cong. Rec. 5021 (1913) (remarks of Rep.
Thompson of Oklahoma); 50 Cong. Rec. 4731-
32 (1913) (remarks of Rep. Borland).
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merce. Although investment bankers
also perform similar functions with re-
spect to newly issued securities, Con-
gress saw fit to deny eligibility to all
paper issued to finance the carrying of
securities. Congress did not distinguish
between newly issued and outstanding
securities, perhaps covering the larger
area in order to make certain that the
area of principal concern (i.e., trading
in outstanding stocks and bonds) was
fully included. Speculation was also a
major Congressional concern, but spec-
ulation is not a material element in
mortgage banking operations. Mort-
gage loans would not therefore seem to
be within the purpose underlying the
exclusions from eligibility in section
13.

(e) Section 201.3(a) provides that a
negotiable note maturing in 90 days or
less is not eligible for discount if the
proceeds are used ‘‘for permanent or
fixed investments of any kind, such as
land, buildings or machinery, or for
any other fixed capital purpose’. How-
ever, the proceeds of a mortgage com-
pany’s commercial paper are not used
by it for any permanent or fixed cap-
ital purpose, but only to carry tempo-
rarily an inventory of mortgage loans
pending their ‘“‘packaging’ for sale to
permanent investors that are usually
recurrent customers.

(f) In view of the foregoing consider-
ations the Board concluded that notes
issued to finance such temporary
“‘warehousing’ of real estate mortgage
loans are notes issued for an industrial
or commercial purpose, that such
mortgage loans do not constitute ‘‘in-
vestment securities’, as that term is
used in section 13, and that the tem-
porary holding of such mortgages in
these circumstances is not a perma-
nent investment by the mortgage
banking company. Accordingly, the
Board held that notes having not more
than 90 days to run which are issued to
finance the temporary holding of mort-
gage loans are eligible for discount by
Reserve Banks.

[35 FR 527, Jan. 15, 1970, as amended at 58 FR

68515, Dec. 28, 1993]

§201.110 Goods held by persons em-
ployed by owner.

(a) The Board has been asked to re-
view an Interpretation it issued in 1933
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concerning the eligibility for redis-
count by a Federal Reserve Bank of
bankers’ acceptances issued against
field warehouse receipts where the cus-
todian of the goods is a present or
former employee of the borrower. [f
1445 Published Interpretations, 1933
BULLETIN 188] The Board determined
at that time that the acceptances were
not eligible because such receipts do
not comply with the requirement of
section 13 of the Federal Reserve Act
that a banker’s acceptance be ‘“‘secured
at the time of acceptance by a ware-
house receipt or other such document
conveying or securing title covering read-
ily marketable staples,” nor with the
requirement of section Xl of the
Board’s Regulation A that it be ‘‘se-
cured at the time of acceptance by a
warehouse, terminal, or other similar
receipt, conveying security title to
such staples, issued by a party inde-
pendent of the customer.”

The requirement that the receipt be
“‘issued by a party independent of the
customer” was deleted from Regula-
tion A in 1973, and thus the primary
issue for the Board’s consideration is
whether a field warehouse receipt is a
document “’securing title” to readily
marketable staples.

(b) While bankers’ acceptances se-
cured by field warehouse receipts are
rarely offered for rediscount or as col-
lateral for an advance, the issue of
“eligibility’” is still significant. If an
ineligible acceptance is discounted and
then sold by a member bank, the pro-
ceeds are deemed to be ‘‘deposits”
under §204.1(f) of Regulation D and are
subject to reserve requirements.

(c) In reviewing this matter, the
Board has taken into consideration the
changes that have occurred in commer-
cial law and practice since 1933. Modern
commercial law, embodied in the Uni-
form Commercial Code, refers to ‘“‘per-
fecting security interests’ rather than
‘‘securing title’”” to goods. The Board
believes that if, under State law, the
issuance of a field warehouse receipt
provides the lender with a perfected se-
curity interest in the goods, the receipt
should be regarded as a document “‘se-
curing title’” to goods for the purposes
of section 13 of the Federal Reserve
Act. It should be noted, however, that
the mere existence of a perfected secu-
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rity interest alone is not sufficient; the
Act requires that the acceptance be se-
cured by a warehouse receipt or its
equivalent.

(d) Under the U.C.C., evidence of an
agreement between the secured party
and the debtor must exist before a se-
curity interest can attach. [U.C.C. sec-
tion 9-202.] This agreement may be evi-
dence by: (1) A written security agree-
ment signed by the debtor, or (2) the
collateral being placed in the posses-
sion of the secured party or his agent
[U.C.C. section 9-203]. Generally, a se-
curity interest is perfected by the fil-
ing of a financing statement, [U.C.C.
section 9-302.] However, if the collat-
eral is in the possession of a bailee,
then perfection can be achieved by:

(1) Having warehouse receipts issued
in the name of the secured party; (2)
notifying the bailee of the secured par-
ty’s interest; or (3) having a financing
statement filed. [U.C.C. section 9-
304(3).1

(e) If the field warehousing operation
is properly conducted, a security inter-
est in the goods is perfected when a
warehouse receipt is issued in the name
of the secured party (the lending bank).
Therefore, warehouse receipts issued
pursuant to a bona fide field
warehousing operation satisfy the legal
requirements of section 13 of the Fed-
eral Reserve Act. Moreover, in a prop-
erly conducted field warehousing oper-
ation, the warehouse manager will be
trained, bonded, supervised and audited
by the field warehousing company.
This procedure tends to insure that he
will not be impermissibly controlled by
his former (or sometimes present) em-
ployer, the borrower, even though he
may look to the borrower for reem-
ployment at some future time. A pru-
dent lender will, of course, carefully re-
view the field warehousing operation to
ensure that stated procedures are satis-
factory and that they are actually
being followed. The lender may also
wish to review the field warehousing
company'’s fidelity bonds and legal li-
ability insurance policies to ensure
that they provide satisfactory protec-
tion to the lender.

() If the warehousing operation is
not conducted properly, however, and
the manager remains under the control
of the borrower, the security interest
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may be lost. Consequently, the lender
may wish to require a written security
agreement and the filing of a financing
statement to insure that the lender
will have a perfected security interest
even if it is later determined that the
field warehousing operation was not
properly conducted. It should be noted
however, that the Federal Reserve Act
clearly requires that the bankers’ ac-
ceptance be secured by a warehouse re-
ceipt in order to satisfy the require-
ments of eligibility, and a written se-
curity agreement and a filed financing
statement, while desirable, cannot
serve as a substitute for a warehouse
receipt.

(g) This Interpretation is based on
facts that have been presented in re-
gard to field warehousing operations
conducted by established, professional
field warehouse companies, and it does
not necessarily apply to all field
warehousing operations. Thus {1430
and 11440 of the Published Interpreta-
tions [1918 BULLETIN 31 and 1918 BUL-
LETIN 862] maintain their validity
with regard to corporations formed for
the purpose of conducting limited field
warehousing operations. Furthermore,
the prohibition contained in 11435 Pub-
lished Interpretations [1918 BULLETIN
634] that ‘“the borrower shall not have
access to the premises and shall exer-
cise no control over the goods stored”
retains its validity, except that access
for inspection purposes is still per-
mitted under 11450 [1926 BULLETIN
666]. The purpose for the acceptance
transaction must be proper and cannot
be for speculation [11400, 1919 BUL-
LETIN 858] or for the purpose of fur-
nishing working capital [11405, 1922
BULLETIN 52].

(h) This interpretation suspersedes
only the previous 11445 of the Pub-
lished Interpretations [1933 BULLETIN
188], and is not intended to affect any
other Board Interpretation regarding
field warehousing.

(12 U.S.C. 342 et seq.)
[43 FR 21434, May 18, 1978]

PART 202—EQUAL CREDIT
OPPORTUNITY (REGULATION B)
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REGULATION B (EQUAL CREDIT
OPPORTUNITY)

§202.1 Authority, scope and purpose.

(a) Authority and scope. This regula-
tion is issued by the Board of Gov-
ernors of the Federal Reserve System
pursuant to title VII (Equal Credit Op-
portunity Act) of the Consumer Credit
Protection Act, as amended (15 U.S.C.
1601 et seq.). Except as otherwise pro-
vided herein, the regulation applies to
all persons who are creditors, as de-
fined in §202.2(1). Information collec-
tion requirements contained in this
regulation have been approved by the
Office of Management and Budget
under the provisions of 44 U.S.C. 3501 et
seq. and have been assigned OMB con-
trol number 7100-0201.

(b) Purpose. The purpose of this regu-
lation is to promote the availability of
credit to all creditworthy applicants
without regard to race, color, religion,
national origin, sex, marital status, or
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age (provided the applicant has the ca-
pacity to contract); to the fact that all
or part of the applicant’s income de-
rives from a public assistance program;
or to the fact that the applicant has in
good faith exercised any right under
the Consumer Credit Protection Act.
The regulation prohibits creditor prac-
tices that discriminate on the basis of
any of these factors. The regulation
also requires creditors to notify appli-
cants of action taken on their applica-
tions; to report credit history in the
names of both spouses on an account;
to retain records of credit applications;
to collect information about the appli-
cant’s race and other personal charac-
teristics in applications for certain
dwelling-related loans; and to provide
applicants with copies of appraisal re-
ports used in connection with credit
transactions.

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 58 FR 65661, Dec. 16, 1993]

§202.2 Definitions.

For the purposes of this regulation,
unless the context indicates otherwise,
the following definitions apply.

(a) Account means an extension of
credit. When employed in relation to
an account, the word use refers only to
open-end credit.

(b) Act means the Equal Credit Op-
portunity Act (title VII of the Con-
sumer Credit Protection Act).

(c) Adverse action. (1) The term
means:

(i) A refusal to grant credit in sub-
stantially the amount or on substan-
tially the terms requested in an appli-
cation unless the creditor makes a
counteroffer (to grant credit in a dif-
ferent amount or on other terms) and
the applicant uses or expressly accepts
the credit offered;

(if) A termination of an account or
an unfavorable change in the terms of
an account that does not affect all or a
substantial portion of a class of the
creditor’s accounts; or

(iii) A refusal to increase the amount
of credit available to an applicant who
has made an application for an in-
crease.

(2) The term does not include: (i) A
change in the terms of an account ex-
pressly agreed to by an applicant.
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(ii) Any action or forbearance relat-
ing to an account taken in connection
with inactivity, default, or delinquency
as to that accounnt;

(iii) A refusal or failure to authorize
an account transaction at a point of
sale or loan, except when the refusal is
a termination or an unfavorable
change in the terms of an account that
does not affect all or a substantial por-
tion of a class of the creditor’s ac-
counts, or when the refusal is a denial
of an application for an increase in the
amount of credit available under the
account;

(iv) A refusal to extend credit be-
cause applicable law prohibits the cred-
itor from extending the credit re-
quested; or

(v) A refusal to extend credit because
the creditor does not offer the type of
credit or credit plan requested.

(3) An action that falls within the
definition of both paragraphs (c)(1) and
(c)(2) of this section is governed by
paragraph (c)(2) of this section.

(d) Age refers only to the age of nat-
ural persons and means the number of
fully elapsed years from the date of an
applicant’s birth.

(e) Applicant means any person who
requests or who has received an exten-
sion of credit from a creditor, and in-
cludes any person who is or may be-
come contractually liable regarding an
extension of credit. For purposes of
§202.7(d), the term includes guarantors,
sureties, endorsers and similar parties.

(f) Application means an oral or writ-
ten request for an extension of credit
that is made in accordance with proce-
dures established by a creditor for the
type of credit requested. The term does
not include the use of an account or
line of credit to obtain an amount of
credit that is within a previously es-
tablished credit limit. A completed ap-
plication means an application in con-
nection with which a creditor has re-
ceived all the information that the
creditor regularly obtains and con-
siders in evaluating applications for
the amount and type of credit re-
quested (including, but not limited to,
credit reports, any additional informa-
tion requested from the applicant, and
any approvals or reports by govern-
mental agencies or other persons that
are necessary to guarantee, insure, or
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provide security for the credit or col-
lateral). The creditor shall exercise
reasonable diligence in obtaining such
information.

(g) Business credit refers to extensions
of credit primarily for business or com-
mercial (including agricultural) pur-
poses, but excluding extensions of cred-
it of the types described in §202.3 (a),
(b), and (d).

(h) Consumer credit means credit ex-
tended to a natural person primarily
for personal, family, or household pur-
poses.

(i) Contractually liable means ex-
pressly obligated to repay all debts
arising on an account by reason of an
agreement to that effect.

(J) Credit means the right granted by
a creditor to an applicant to defer pay-
ment of a debt, incur debt and defer its
payment, or purchase property or serv-
ices and defer payment therefor.

(k) Credit card means any card, plate,
coupon book, or other single credit de-
vice that may be used from time to
time to obtain money, property, or
services on credit.

(I) Creditor means a person who, in
the ordinary course of business, regu-
larly participates in the decision of
whether or not to extend credit. The
term includes a creditor’s assignee,
transferee, or subrogee who so partici-
pates. For purposes of §§202.4 and
202.5(a), the term also includes a person
who, in the ordinary course of business,
regularly refers applicants or prospec-
tive applicants to creditors, or selects
or offers to select creditors to whom
requests for credit may be made. A per-
son is not a creditor regarding any vio-
lation of the act or this regulation
committed by another creditor unless
the person knew or had reasonable no-
tice of the act, policy, or practice that
constituted the violation before becom-
ing involved in the credit transaction.
The term does not include a person
whose only participation in a credit
transaction involves honoring a credit
card.

(m) Credit transaction means every as-
pect of an applicant’s dealings with a
creditor regarding an application for
credit or an existing extension of credit
(including, but not limited to, informa-
tion requirements; investigation proce-
dures; standards of creditworthiness;
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terms of credit; furnishing of credit in-
formation; revocation, alteration, or
termination of credit; and collection
procedures).

(n) Discriminate against an applicant
means to treat an applicant less favor-
ably than other applicants.

(o) Elderly means age 62 or older.

(p) Empirically derived and other credit
scoring systems—(1) A credit scoring sys-
tem is a system that evaluates an appli-
cant’s creditworthiness mechanically,
based on key attributes of the appli-
cant and aspects of the transaction,
and that determines, alone or in con-
junction with an evaluation of addi-
tional information about the applicant,
whether an applicant is deemed credit-
worthy. To qualify as an empirically de-
rived, demonstrably and statistically
sound, credit scoring system, the system
must be:

(i) Based on data that are derived
from an empirical comparison of sam-
ple groups or the population of credit-
worthy and noncreditworthy appli-
cants who applied for credit within a
reasonable preceding period of time;

(ii) Developed for the purpose of eval-
uating the creditworthiness of appli-
cants with respect to the legitimate
business interests of the creditor uti-
lizing the system (including, but not
limited to, minimizing bad debt losses
and operating expenses in accordance
with the creditor’s business judgment);

(iii) Developed and validated using
accepted statistical principles and
methodology; and

(iv) Periodically revalidated by the
use of appropriate statistical principles
and methodology and adjusted as nec-
essary to maintain predictive ability.

(2) A creditor may use an empirically
derived, demonstrably and statistically
sound, credit scoring system obtained
from another person or may obtain
credit experience from which to de-
velop such a system. Any such system
must satisfy the criteria set forth in
paragraphs (p)(1) (i) through (iv) of this
section; if the creditor is unable during
the development process to validate
the system based on its own credit ex-
perience in accordance with paragraph
(p)(1) of this section, the system must
be validated when sufficient credit ex-
perience becomes available. A system
that fails this validity test is no longer
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an empirically derived, demonstrably
and statistically sound, credit scoring
system for that creditor.

(q) Extend credit and extension of credit
mean the granting of credit in any
form (including, but not limited to,
credit granted in addition to any exist-
ing credit or credit limit; credit grant-
ed pursuant to an open-end credit plan;
the refinancing or other renewal of
credit, including the issuance of a new
credit card in place of an expiring cred-
it card or in substitution for an exist-
ing credit card; the consolidation of
two or more obligations; or the con-
tinuance of existing credit without any
special effort to collect at or after ma-
turity).

(r) Good faith means honesty in fact
in the conduct or transaction.

(s) Inadvertent error means a mechan-
ical, electronic, or clerical error that a
creditor demonstrates was not inten-
tional and occurred notwithstanding
the maintenance of procedures reason-
ably adapted to avoid such errors.

(t) Judgmental system of evaluating ap-
plicants means any system for evalu-
ating the creditworthiness of an appli-
cant other than an empirically derived,
demonstrably and statistically sound,
credit scoring system.

(u) Marital status means the state of
being unmarried, married, or sepa-
rated, as defined by applicable state
law. The term unmarried includes per-
sons who are single, divorced, or wid-
owed.

(v) Negative factor or value, in relation
to the age of elderly applicants, means
utilizing a factor, value, or weight that
is less favorable regarding elderly ap-
plicants than the creditor’s experience
warrants or is less favorable than the
factor, value, or weight assigned to the
class of applicants that are not classi-
fied as elderly and are most favored by
a creditor on the basis of age.

(w) Open-end credit means credit ex-
tended under a plan under which a
creditor may permit an applicant to
make purchases or obtain loans from
time to time directly from the creditor
or indirectly by use of a credit card,
check, or other device.

(x) Person means a natural person,
corporation, government or govern-
mental subdivision or agency, trust, es-
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tate, partnership, cooperative, or asso-
ciation.

(y) Pertinent element of creditworthi-
ness, in relation to a judgmental sys-
tem of evaluating applicants, means
any information about applicants that
a creditor obtains and considers and
that has a demonstrable relationship
to a determination of creditworthiness.

(z) Prohibited basis means race, color,
religion, national origin, sex, marital
status, or age (provided that the appli-
cant has the capacity to enter into a
binding contract); the fact that all or
part of the applicant’s income derives
from any public assistance program; or
the fact that the applicant has in good
faith exercised any right under the
Consumer Credit Protection Act or any
state law upon which an exemption has
been granted by the Board.

(aa) State means any State, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, or any territory or pos-
session of the United States.

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 50485, Dec. 7, 1989]

§202.3 Limited exceptions for certain
classes of transactions

(a) Public utilities credit—(1) Defini-
tion. Public utilities credit refers to ex-
tensions of credit that involve public
utility services provided through pipe,
wire, or other connected facilities, or
radio or similar transmission (includ-
ing extensions of such facilities), if the
charges for service, delayed payment,
and any discount for prompt payment
are filed with or regulated by a govern-
ment unit.

(2) Exceptions. The following provi-
sions of this regulation do not apply to
public utilities credit:

(i) Section 202.5(d)(1) concerning in-
formation about marital status;

(if) Section 202.10 relating to fur-
nishing of credit information; and

(iii) Section 202.12(b) relating to
record retention.

(b) Securities credit—(1) Definition. Se-
curities credit refers to extensions of
credit subject to regulation under sec-
tion 7 of the Securities Exchange Act
of 1934 or extensions of credit by a
broker or dealer subject to regulation
as a broker or dealer under the Securi-
ties Exchange Act of 1934.
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(2) Exceptions. The following provi-
sions of this regulation do not apply to
securities credit:

(i) Section 202.5(c) concerning infor-
mation about a spouse or former
spouse;

(ii) Section 202.5(d)(1) concerning in-
formation about marital status;

(iii) Section 202.5(d)(3) concerning in-
formation about the sex of an appli-
cant;

(iv) Section 202.7(b) relating to des-
ignation of name, but only to the ex-
tent necessary to prevent violation of
rules regarding an account in which a
broker or dealer has an interest, or
rules necessitating the aggregation of
accounts of spouses for the purpose of
determining controlling interests, ben-
eficial interests, beneficial ownership,
or purchase limitations and restric-
tions;

(v) Section 202.7(c) relating to action
concerning open-end accounts, but only
to the extent the action taken is on the
basis of a change of name or marital
status;

(vi) Section 202.7(d) relating to the
signature of a spouse or other person;

(vii) Section 202.10 relating to fur-
nishing of credit information; and

(viii) Section 202.12(b) relating to
record retention.

(c) Incidental credit. (1) Definition. In-
cidental credit refers to extensions of
consumer credit other than credit of
the types described in paragraphs (a)
and (b) of this section:

(i) That are not made pursuant to the
terms of a credit card account;

(ii) That are not subject to a finance
charge (as defined in Regulation Z, 12
CFR 226.4); and

(iii) That are not payable by agree-
ment in more than four installments.

(2) Exceptions. The following provi-
sions of this regulation do not apply to
incidental credit:

(i) Section 202.5(c) concerning infor-
mation about a spouse or former
spouse;

(i) Section 202.5(d)(1) concerning in-
formation about marital status;

(iii) Section 202.5(d)(2) concerning in-
formation about income derived from
alimony, child support, or separate
maintenance payments;

(iv) Section 202.5(d)(3) concerning in-
formation about the sex of an appli-
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cant, but only to the extent necessary
for medical records or similar pur-
poses;

(v) Section 202.7(d) relating to the
signature of a spouse or other person;

(vi) Section 202.9 relating to notifica-
tions;

(vii) Section 202.10 relating to fur-
nishing of credit information; and

(viii) Section 202.12(b) relating to
record retention.

(d) Government credit—(1) Definition.
Government credit refers to extensions
of credit made to governments or gov-
ernmental subdivisions, agencies, or
instrumentalities.

(2) Applicability of regulation. Except
for §202.4, the general rule prohibiting
discrimination on a prohibited basis,
the requirements of this regulation do
not apply to government credit.

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 50485, Dec. 7, 1989]

§202.4 General
crimination.

A creditor shall not discriminate
against an applicant on a prohibited
basis regarding any aspect of a credit
transaction.

rule prohibiting dis-

§202.5 Rules concerning taking of ap-
plications.

(a) Discouraging applications. A cred-
itor shall not make any oral or written
statement, in advertising or otherwise,
to applicants or prospective applicants
that would discourage on a prohibited
basis a reasonable person from making
or pursuing an application.

(b) General rules concerning requests
for information. (1) Except as provided
in paragraphs (c) and (d) of this sec-
tion, a creditor may request any infor-
mation in connection with an applica-
tion.t

(2) Required collection of information.
Notwithstanding paragraphs (c) and (d)
of this section, a creditor shall request
information for monitoring purposes as
required by §202.13 for credit secured

1This paragraph does not limit or abrogate

any federal or state law regarding privacy,
privileged information, credit reporting limi-
tations, or similar restrictions on obtainable
information.
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by the applicant’s dwelling. In addi-
tion, a creditor may obtain informa-
tion required by a regulation, order, or
agreement issued by, or entered into
with, a court or an enforcement agency
(including the Attorney General of the
United States or a similar state offi-
cial) to monitor or enforce compliance
with the act, this regulation, or other
federal or state statute or regulation.

(3) Special purpose credit. A creditor
may obtain information that is other-
wise restricted to determine eligibility
for a special purpose credit program, as
provided in §202.8 (c) and (d).

(c) Information about a spouse or
former spouse. (1) Except as permitted
in this paragraph, a creditor may not
request any information concerning
the spouse or former spouse of an appli-
cant.

(2) Permissible inquiries. A creditor
may request any information con-
cerning an applicant’s spouse (or

former spouse under paragraph (c)(2)(v)
of this section) that may be requested
about the applicant if:

(i) The spouse will be permitted to
use the account;

(ii) The spouse will be contractually
liable on the account;

(iii) The applicant is relying on the
spouse’s income as a basis for repay-
ment of the credit requested;

(iv) The applicant resides in a com-
munity property state or property on
which the applicant is relying as a
basis for repayment of the credit re-
quested is located in such a state; or

(v) The applicant is relying on ali-
mony, child support, or separate main-
tenance payments from a spouse or
former spouse as a basis for repayment
of the credit requested.

(3) Other accounts of the applicant. A
creditor may request an applicant to
list any account upon which the appli-
cant is liable and to provide the name
and address in which the account is
carried. A creditor may also ask the
names in which an applicant has pre-
viously received credit.

(d) Other limitations on information re-
quests—(1) Marital status. If an appli-
cant applies for individual unsecured
credit, a creditor shall not inquire
about the applicant’s marital status
unless the applicant resides in a com-
munity property state or is relying on
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property located in such a state as a
basis for repayment of the credit re-
quested. If an application is for other
than individual unsecured credit, a
creditor may inquire about the appli-
cant’s marital status, but shall use
only the terms married, unmarried, and
separated. A creditor may explain that
the category unmarried includes single,
divorced, and widowed persons.

(2) Disclosure about income from ali-
mony, child support, or separate mainte-
nance. A creditor shall not inquire
whether income stated in an applica-
tion is derived from alimony, child sup-
port, or separate maintenance pay-
ments unless the creditor discloses to
the applicant that such income need
not be revealed if the applicant does
not want the creditor to consider it in
determining the applicant’s credit-
worthiness.

(3) Sex. A creditor shall not inquire
about the sex of an applicant. An appli-
cant may be requested to designate a
title on an application form (such as
Ms., Miss, Mr., or Mrs.) if the form dis-
closes that the designation of a title is
optional. An application form shall
otherwise use only terms that are neu-
tral as to sex.

(4) Childbearing, childrearing. A cred-
itor shall not inquire about birth con-
trol practices, intentions concerning
the bearing or rearing of children, or
capability to bear children. A creditor
may inquire about the number and
ages of an applicant’s dependents or
about dependent-related financial obli-
gations or expenditures, provided such
information is requested without re-
gard to sex, marital status, or any
other prohibited basis.

(5) Race, color, religion, national origin.
A creditor shall not inquire about the
race, color, religion, or national origin
of an applicant or any other person in
connection with a credit transaction. A
creditor may inquire about an appli-
cant’s permanent residence and immi-
gration status.

(e) Written applications. A creditor
shall take written applications for the
types of credit covered by §202.13(a),
but need not take written applications
for other types of credit.



Federal Reserve System

§202.5a Rules on providing appraisal
reports.

(a) Providing appraisals. A creditor
shall provide a copy of the appraisal re-
port used in connection with an appli-
cation for credit that is to be secured
by a lien on a dwelling. A creditor shall
comply with either paragraph (a)(1) or
(a)(2) of this section.

(1) Routine delivery. A creditor may
routinely provide a copy of the ap-
praisal report to an applicant (whether
credit is granted or denied or the appli-
cation is withdrawn).

(2) Upon request. A creditor that does
not routinely provide appraisal reports
shall provide a copy upon an appli-
cant’s written request.

(i) Notice. A creditor that provides ap-
praisal reports only upon request shall
notify an applicant in writing of the
right to receive a copy of an appraisal
report. The notice may be given at any
time during the application process but
no later than when the creditor pro-
vides notice of action taken under
§202.9 of this part. The notice shall
specify that the applicant’s request
must be in writing, give the creditor’s
mailing address, and state the time for
making the request as provided in
paragraph (a)(2)(ii) of this section.

(ii) Delivery. A creditor shall mail or
deliver a copy of the appraisal report
promptly (generally within 30 days)
after the creditor receives an appli-
cant’s request, receives the report, or
receives reimbursement from the appli-
cant for the report, whichever is last to
occur. A creditor need not provide a
copy when the applicant’s request is re-
ceived more than 90 days after the
creditor has provided notice of action
taken on the application under §202.9
of this part or 90 days after the applica-
tion is withdrawn.

(b) Credit unions. A creditor that is
subject to the regulations of the Na-
tional Credit Union Administration on
making copies of appraisals available
is not subject to this section.

(c) Definitions. For purposes of para-
graph (a) of this section, the term
dwelling means a residential structure
that contains one to four units whether
or not that structure is attached to
real property. The term includes, but is
not limited to, an individual condo-
minium or cooperative unit, and a mo-

21

§202.6

bile or other manufactured home. The
term appraisal report means the docu-
ment(s) relied upon by a creditor in
evaluating the value of the dwelling.

[58 FR 65661, Dec. 16, 1993]

§202.6 Rules concerning evaluation of
applications.

(a) General rule concerning use of infor-
mation. Except as otherwise provided in
the Act and this regulation, a creditor
may consider any information ob-
tained, so long as the information is
not used to discriminate against an ap-
plicant on a prohibited basis.2

(b) Specific rules concerning use of in-
formation. (1) Except as provided in the
act and this regulation, a creditor shall
not take a prohibited basis into ac-
count in any system of evaluating the
creditworthiness of applicants.

(2) Age, receipt of public assistance. (i)
Except as permitted in this paragraph
(b)(2), a creditor shall not take into ac-
count an applicant’s age (provided that
the applicant has the capacity to enter
into a binding contract) or whether an
applicant’s income derives from any
public assistance program.

(ii) In an empirically derived, demon-
strably and statistically sound, credit
scoring system, a creditor may use an
applicant’s age as a predictive variable,
provided that the age of an elderly ap-
plicant is not assigned a negative fac-
tor or value.

(iii) In a judgmental system of evalu-
ating creditworthiness, a creditor may
consider an applicant’s age or whether
an applicant’s income derives from any
public assistance program only for the
purpose of determining a pertinent ele-
ment of creditworthiness.

(iv) In any system of evaluating cred-
itworthiness, a creditor may consider
the age of an elderly applicant when
such age is used to favor the elderly ap-
plicant in extending credit.

(3) Childbearing, childrearing. In eval-
uating creditworthiness, a creditor
shall not use assumptions or aggregate

2The legislative history of the Act indi-

cates that the Congress intended an “‘effects
test” concept, as outlined in the employ-
ment field by the Supreme Court in the cases
of Griggs v. Duke Power Co., 401 U.S. 424
(1971), and Albemarle Paper Co. v. Moody, 422
U.S. 405 (1975), to be applicable to a creditor’s
determination of creditworthiness.
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statistics relating to the likelihood
that any group of persons will bear or
rear children or will, for that reason,
receive diminished or interrupted in-
come in the future.

(4) Telephone listing. A creditor shall
not take into account whether there is
a telephone listing in the name of an
applicant for consumer credit, but may
take into account whether there is a
telephone in the applicant’s residence.

(5) Income. A creditor shall not dis-
count or exclude from consideration
the income of an applicant or the
spouse of an applicant because of a pro-
hibited basis or because the income is
derived from part-time employment or
is an annuity, pension, or other retire-
ment benefit; a creditor may consider
the amount and probable continuance
of any income in evaluating an appli-
cant’s creditworthiness. When an appli-
cant relies on alimony, child support,
or separate maintenance payments in
applying for credit, the creditor shall
consider such payments as income to
the extent that they are likely to be
consistently made.

(6) Credit history. To the extent that a
creditor considers credit history in
evaluating the creditworthiness of
similarly qualified applicants for a
similar type and amount of credit, in
evaluating an applicant’s creditworthi-
ness a creditor shall consider:

(i) The credit history, when avail-
able, of accounts designated as ac-
counts that the applicant and the ap-
plicant’s spouse are permitted to use or
for which both are contractually liable;

(ii) On the applicant’s request, any
information the applicant may present
that tends to indicate that the credit
history being considered by the cred-
itor does not accurately reflect the ap-
plicant’s creditworthiness; and

(iii) On the applicant’s request, the
credit history, when available, of any
account reported in the name of the ap-
plicant’s spouse or former spouse that
the applicant can demonstrate accu-
rately reflects the applicant’s credit-
worthiness.

(7) Immigration status. A creditor may
consider whether an applicant is a per-
manent resident of the United States,
the applicant’s immigration status,
and any additional information that
may be necessary to ascertain the
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creditor’s rights and remedies regard-
ing repayment.

(c) State property laws. A creditor’s
consideration or application of state
property laws directly or indirectly af-
fecting creditworthiness does not con-
stitute unlawful discrimination for the
purposes of the Act or this regulation.

§202.7 Rules concerning extensions of
credit.

(a) Individual accounts. A creditor
shall not refuse to grant an individual
account to a creditworthy applicant on
the basis of sex, marital status, or any
other prohibited basis.

(b) Designation of name. A creditor
shall not refuse to allow an applicant
to open or maintain an account in a
birth-given first name and a surname
that is the applicant’s birth-given sur-
name, the spouse’s surname, or a com-
bined surname.

(c) Action concerning existing open-end
accounts—(1) Limitations. In the absence
of evidence of the applicant’s inability
or unwillingness to repay, a creditor
shall not take any of the following ac-
tions regarding an applicant who is
contractually liable on an existing
open-end account on the basis of the
applicant’s reaching a certain age or
retiring or on the basis of a change in
the applicant’s name or marital status:

(1) Require a reapplication, except as
provided in paragraph (c)(2) of this sec-
tion;

(if) Change the terms of the account;
or

(iii) Terminate the account.

(2) Requiring reapplication. A creditor
may require a reapplication for an
open-end account on the basis of a
change in the marital status of an ap-
plicant who is contractually liable if
the credit granted was based in whole
or in part on income of the applicant’s
spouse and if information available to
the creditor indicates that the appli-
cant’s income may not support the
amount of credit currently available.

(d) Signature of spouse or other per-
son—(1) Rule for qualified applicant. Ex-
cept as provided in this paragraph, a
creditor shall not require the signature
of an applicant’s spouse or other per-
son, other than a joint applicant, on
any credit instrument if the applicant
qualifies under the creditor’s standards
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of creditworthiness for the amount and
terms of the credit requested.

(2) Unsecured credit. If an applicant
requests unsecured credit and relies in
part upon property that the applicant
owns jointly with another person to
satisfy the creditor’s standards of cred-
itworthiness, the creditor may require
the signature of the other person only
on the instrument(s) necessary, or rea-
sonably believed by the creditor to be
necessary, under the law of the state in
which the property is located, to en-
able the creditor to reach the property
being relied upon in the event of the
death or default of the applicant.

(3) Unsecured credit—community prop-
erty states. If a married applicant re-
quests unsecured credit and resides in a
community property state, or if the
property upon which the applicant is
relying is located in such a state, a
creditor may require the signature of
the spouse on any instrument nec-
essary, or reasonably believed by the
creditor to be necessary, under applica-
ble state law to make the community
property available to satisfy the debt
in the event of default if:

(i) Applicable state law denies the ap-
plicant power to manage or control suf-
ficient community property to qualify
for the amount of credit requested
under the creditor’s standards of cred-
itworthiness; and

(i) The applicant does not have suffi-
cient separate property to qualify for
the amount of credit requested without
regard to community property.

(4) Secured credit. If an applicant re-
quests secured credit, a creditor may
require the signature of the applicant’s
spouse or other person on any instru-
ment necessary, or reasonably believed
by the creditor to be necessary, under
applicable state law to make the prop-
erty being offered as security available
to satisfy the debt in the event of de-
fault, for example, an instrument to
create a valid lien, pass clear title,
waive inchoate rights or assign earn-
ings.

(5) Additional parties. If, under a
creditor’s standards of creditworthi-
ness, the personal liability of an addi-
tional party is necessary to support the
extension of the credit requested, a
creditor may request a cosigner, guar-
antor, or the like. The applicant’s
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spouse may serve as an additional
party, but the creditor shall not re-
quire that the spouse be the additional
party.

(6) Rights of additional parties. A cred-
itor shall not impose requirements
upon an additional party that the cred-
itor is prohibited from imposing upon
an applicant under this section.

(e) Insurance. A creditor shall not
refuse to extend credit and shall not
terminate an account because credit
life, health, accident, disability, or
other credit-related insurance is not
available on the basis of the applicant’s
age.

§202.8 Special
grams.

(a) Standards for programs. Subject to
the provisions of paragraph (b) of this
section, the act and this regulation
permit a creditor to extend special pur-
pose credit to applicants who meet eli-
gibility requirements under the fol-
lowing types of credit programs:

(1) Any credit assistance program ex-
pressly authorized by federal or state
law for the benefit of an economically
disadvantaged class of persons;

(2) Any credit assistance program of-
fered by a not-for-profit organization,
as defined under section 501(c) of the
Internal Revenue Code of 1954, as
amended, for the benefit of its mem-
bers or for the benefit of an economi-
cally disadvantaged class of persons; or

(3) Any special purpose credit pro-
gram offered by a for-profit organiza-
tion or in which such an organization
participates to meet special social
needs, if:

(i) The program is established and ad-
ministered pursuant to a written plan
that identifies the class of persons that
the program is designed to benefit and
sets forth the procedures and standards
for extending credit pursuant to the
program; and

(ii) The program is established and
administered to extend credit to a class
of persons who, under the organiza-
tion’s customary standards of credit-
worthiness, probably would not receive
such credit or would receive it on less
favorable terms than are ordinarily
available to other applicants applying
to the organization for a similar type
and amount of credit.

purpose credit pro-
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(b) Rules in other sections. (1) General
applicability. All of the provisions of
this regulation apply to each of the
special purpose credit programs de-
scribed in paragraph (a) of this section
unless modified by this section.

(2) Common characteristics. A program
described in paragraph (a)(2) or (a)(3) of
this section qualifies as a special pur-
pose credit program only if it was es-
tablished and is administered so as not
to discriminate against an applicant on
any prohibited basis; however, all pro-
gram participants may be required to
share one or more common characteris-
tics (for example, race, national origin,
or sex) so long as the program was not
established and is not administered
with the purpose of evading the re-
quirements of the act or this regula-
tion.

(c) Special rule concerning requests and
use of information. If participants in a
special purpose credit program de-
scribed in paragraph (a) of this section
are required to possess one or more
common characteristics (for example,
race, national origin, or sex) and if the
program otherwise satisfies the re-
quirements of paragraph (a) of this sec-
tion, a creditor may request and con-
sider information regarding the com-
mon characteristic(s) in determining
the applicant’s eligibility for the pro-
gram.

(d) Special rule in the case of financial
need. If financial need is one of the cri-
teria under a special purpose program
described in paragraph (a) of this sec-
tion, the creditor may request and con-
sider, in determining an applicant’s eli-
gibility for the program, information
regarding the applicant’s martial sta-
tus; alimony, child support, and sepa-
rate maintenance income; and the
spouse’s financial resources. In addi-
tion, a creditor may obtain the signa-
ture of an applicant’s spouse or other
person on an application or credit in-
strument relating to a special purpose
program if the signature is required by
Federal or State law.

§202.9 Notifications.

(a) Notification of action taken, ECOA
notice, and statement of specific reasons—
(1) When notification is required. A cred-
itor shall notify an applicant of action
taken within:
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(i) 30 days after receiving a com-
pleted application concerning the
creditor’s approval of, counteroffer to,
or adverse action on the application;

(ii) 30 days after taking adverse ac-
tion on an incomplete application, un-
less notice is provided in accordance
with paragraph (c) of this section;

(iii) 30 days after taking adverse ac-
tion on an existing account; or

(iv) 90 days after notifying the appli-
cant of a counteroffer if the applicant
does not expressly accept or use the
credit offered.

(2) Content of notification when adverse
action is taken. A notification given to
an applicant when adverse action is
taken shall be in writing and shall con-
tain: a statement of the action taken;
the name and address of the creditor; a
statement of the provisions of section
701(a) of the Act; the name and address
of the Federal agency that administers
compliance with respect to the cred-
itor; and either:

(i) A statement of specific reasons for
the action taken; or

(ii) A disclosure of the applicant’s
right to a statement of specific reasons
within 30 days, if the statement is re-
quested within 60 days of the creditor’s
notification. The disclosure shall in-
clude the name, address, and telephone
number of the person or office from
which the statement of reasons can be
obtained. If the creditor chooses to pro-
vide the reasons orally, the creditor
shall also disclose the applicant’s right
to have them confirmed in writing
within 30 days of receiving a written
request for confirmation from the ap-
plicant.

(3) Notification to business credit appli-
cants. For business credit, a creditor
shall comply with the requirements of
this paragraph in the following man-
ner:

(i) With regard to a business that had
gross revenues of $1,000,000 or less in its
preceding fiscal year (other than an ex-
tension of trade credit, credit incident
to a factoring agreement, or other
similar types of business credit), a
creditor shall comply with paragraphs
(@) (1) and (2) of this section, except
that:

(A) The statement of the action
taken may be given orally or in writ-
ing, when adverse action is taken;
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(B) Disclosure of an applicant’s right
to a statement of reasons may be given
at the time of application, instead of
when adverse action is taken, provided
the disclosure is in a form the appli-
cant may retain and contains the infor-
mation required by paragraph (a)(2)(ii)
of this section and the ECOA notice
specified in paragraph (b)(1) of this sec-
tion;

(C) For an application made solely by
telephone, a creditor satisfies the re-
quirements of this paragraph by an
oral statement of the action taken and
of the applicant’s right to a statement
of reasons for adverse action.

(ii) With regard to a business that
had gross revenues in excess of
$1,000,000 in its preceding fiscal year or
an extension of trade credit, credit in-
cident to a factoring agreement, or
other similar types of business credit, a
creditor shall:

(A) Notify the applicant, orally or in
writing, within a reasonable time of
the action taken; and

(B) Provide a written statement of
the reasons for adverse action and the
ECOA notice specified in paragraph
(b)(1) of this section if the applicant
makes a written request for the rea-
sons within 60 days of being notified of
the adverse action.

(b) Form of ECOA notice and statement
of specific reasons—(1) ECOA notice. To
satisfy the disclosure requirements of
paragraph (a)(2) of this section regard-
ing section 701(a) of the Act, the cred-
itor shall provide a notice that is sub-
stantially similar to the following:

The Federal Equal Credit Oppor-
tunity Act prohibits creditors from dis-
criminating against credit applicants
on the basis of race, color, religion, na-
tional origin, sex, marital status, age
(provided the applicant has the capac-
ity to enter into a binding contract);
because all or part of the applicant’s
income derives from any public assist-
ance program; or because the applicant
has in good faith exercised any right
under the Consumer Credit Protection
Act. The Federal agency that admin-
isters compliance with this law con-
cerning this creditor is (name and ad-
dress as specified by the appropriate
agency listed in appendix A of this reg-
ulation).
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(2) Statement of specific reasons. The
statement of reasons for adverse action
required by paragraph (a)(2)(i) of this
section must be specific and indicate
the principal reason(s) for the adverse
action. Statements that the adverse
action was based on the creditor’s in-
ternal standards or policies or that the
applicant failed to achieve the quali-
fying score on the creditor’s credit
scoring system are insufficient.

(c) Incomplete applications—(1) Notice
alternatives. Within 30 days after receiv-
ing application that is incomplete re-
garding matters that an applicant can
complete, the creditor shall notify the
applicant either:

(i) Of action taken, in accordance
with paragraph (a) of this section; or

(i) Of the incompleteness, in accord-
ance with paragraph (c)(2) of this sec-
tion.

(2) Notice of incompleteness. If addi-
tional information is needed from an
applicant, the creditor shall send a
written notice to the applicant speci-
fying the information needed, desig-
nating a reasonable period of time for
the applicant to provide the informa-
tion, and informing the applicant that
failure to provide the information re-
quested will result in no further con-
sideration being given to the applica-
tion. The creditor shall have no further
obligation under this section if the ap-
plicant fails to respond within the des-
ignated time period. If the applicant
supplies the requested information
within the designated time period, the
creditor shall take action on the appli-
cation and notify the applicant in ac-
cordance with paragraph (a) of this sec-
tion.

(3) Oral request for information. At its
option, a creditor may inform the ap-
plicant orally of the need for addi-
tional information; but if the applica-
tion remains incomplete the creditor
shall send a notice in accordance with
paragraph (c)(1) of this section.

(d) Oral notifications by small-volume
creditors. The requirements of this sec-
tion (including statements of specific
reasons) are satisified by oral notifica-
tions in the case of any creditor that
did not receive more than 150 applica-
tions during the preceding calendar
year.
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(e) Withdrawal of approved application.
When an applicant submits an applica-
tion and the parties contemplate that
the applicant will inquire about its sta-
tus, if the creditor approves the appli-
cation and the applicant has not in-
quired within 30 days after applying,
the creditor may treat the application
as withdrawn and need not comply
with paragraph (a)(1) of this section.

() Multiple applicants. When an appli-
cation involves more than one appli-
cant, notification need only be given to
one of them, but must be given to the
primary applicant where one is readily
apparent.

(g) Applications submitted through a
third party. When an application is
made on behalf of an applicant to more
than one creditor and the applicant ex-
pressly accepts or uses credit offered
by one of the creditors, notification of
action taken by any of the other credi-
tors is not required. If no credit is of-
fered or if the applicant does not ex-
pressly accept or use any credit of-
fered, each creditor taking adverse ac-
tion must comply with this section, di-
rectly or through a third party. A no-
tice given by a third party shall dis-
close the identify of each creditor on
whose behalf the notice is given.

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 50485, Dec. 7, 1989]

§202.10 Furnishing of credit informa-
tion.

(a) Designation of accounts. A creditor
tht furnishes credit information shall
designate:

(1) Any new account to reflect the
participation of both spouses if the ap-
plicant’s spouse is permitted to use or
is contractually liable on the account
(other than as a guarantor, surety, en-
dorser, or similar party); and

(2) Any existing account to reflect
such participation, within 90 days after
receiving a written request to do so
from one of the spouses.

(b) Routine reports to consumer report-
ing agency. If a creditor furnishes cred-
it information to a consumer reporting
agency concerning an account des-
ignated to reflect the participation of
both spouses, the creditor shall furnish
the information in a manner that will
enable the agency to provide access to
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the information in the name of each
spouse.

(c) Reporting in response to inquiry. If
a creditor furnishes credit information
in response to an inquiry concerning an
account designated to reflect the par-
ticipation of both spouses, the creditor
shall furnish the information in the
name of the spouse about whom the in-
formation is requested.

§202.11 Relation to state law.

(a) Inconsistent state laws. Except as
otherwise provided in this section, this
regulation alters, affects, or preempts
only those state laws that are incon-
sistent with the act and this regulation
and then only to the extent of the in-
consistency. A state law is not incon-
sistent if it is more protective of an ap-
plicant.

(b) Preempted provisions of state law.
(1) A state law is deemed to be incon-
sistent with the requirements of the
Act and this regulation and less protec-
tive of an applicant within the mean-
ing of section 705(f) of the Act to the
extent that the law:

(i) Requires or permits a practice or
act prohibited by the Act or this regu-
lation;

(ii) Prohibits the individual exten-
sion of consumer credit to both parties
to a marriage if each spouse individ-
ually and voluntarily applies for such
credit;

(iii) Prohibits inquiries or collection
of data required to comply with the act
or this regulation;

(iv) Prohibits asking or considering
age in an empirically derived, demon-
strably and statistically sound, credit
scoring system to determine a perti-
nent element of creditworthiness, or to
favor an elderly applicant; or

(v) Prohibits inquiries necessary to
establish or administer as special pur-
pose credit program as defined by
§202.8.

(2) A creditor, state, or other inter-
ested party may request the Board to
determine whether a state law is incon-
sistent with the requirements of the
Act and this regulation.

(c) Laws on finance charges, loan ceil-
ings. If married applicants voluntarily
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apply for and obtained individual ac-
counts with the same creditor, the ac-
counts shall not be aggregated or oth-
erwise combined for purposes of deter-
mining permissible finance charges or
loan ceilings under any federal or state
law. Permissible loan ceiling laws shall
be construed to permit each spouse to
become individually liable up to the
amount of the loan ceilings, less the
amount for which the applicant is
jointly liable.

(d) State and Federal laws not affected.
This section does not alter or annul
any provision of state property laws,
laws relating to the disposition of dece-
dents’ estates, or Federal or state
banking regulations directed only to-
ward insuring the solvency of financial
institutions.

(e) Exemption for state-regulated trans-
actions—(1) Applications. A state may
apply to the Board for an exemption
from the requirements of the Act and
this regulation for any class of credit
transactions within the state. The
Board will grant such an exemption if
the Board determines that:

(i) The class of credit transactions is
subject to state law requirements sub-
stantially similar to the Act and this
regulation or that applicants are af-
forded greater protection under state
law; and

(ii) There is adequate provision for
state enforcement.

(2) Liability and enforcement. (i) No ex-
emption will extend to the civil liabil-
ity provisions of section 706 or the ad-
ministrative enforcement provisions of
section 704 of the Act.

(ii) After an exemption has been
granted, the requirements of the appli-
cable state law (except for additional
requirements not imposed by Federal
law) will constitute the requirements
of the Act and this regulation.

§202.12 Record retention.

(a) Retention of prohibited information.
A creditor may retain in its files infor-
mation that is prohibited by the Act or
this regulation in evaluating applica-
tions, without violating the Act or this
regulation, if the information was ob-
tained:

(1) From any source prior to March
23, 1977;
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(2) From consumer reporting agen-
cies, an applicant, or others without
the specific request of the creditor; or

(3) As required to monitor compli-
ance with the Act and this regulation
or other Federal or state statutes or
regulations.

(b) Preservation of records—(1) Applica-
tions. For 25 months (12 months for
business credit) after the date that a
creditor notifies an applicant of action
taken on an application or of incom-
pleteness, the creditor shall retain in
original form or a copy thereof:

(i) Any application that it receives,
any information required to be ob-
tained concerning characteristics of
the applicant to monitor compliance
with the Act and this regulation or
other similar law, and any other writ-
ten or recorded information used in
evaluating the application and not re-
turned to the applicant at the appli-
cant’s request;

(if) A copy of the following docu-
ments if furnished to the applicant in
written form (or, if furnished orally,
any notation or memorandum made by
the creditor):

(A) The notification of action taken;
and

(B) The statement of specific reasons
for adverse action; and

(iifi) Any written statement sub-
mitted by the applicant alleging a vio-
lation of the Act or this regulation.

(2) Existing accounts. For 25 months
(12 months for business credit) after
the date that a creditor notifies an ap-
plicant of adverse action regarding an
existing account, the creditor shall re-
tain as to that account, in original
form or a copy thereof:

(i) Any written or recorded informa-
tion concerning the adverse action; and

(ii) Any written statement submitted
by the applicant alleging a violation of
the act or this regulation.

(3) Other applications. For 25 months
(12 months for business credit) after
the date that a creditor receives an ap-
plication for which the creditor is not
required to comply with the notifica-
tion requirements of §202.9, the cred-
itor shall retain all written or recorded
information in its possession con-
cerning the applicant, including any
notation of action taken.
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(4) Enforcement proceedings and inves-
tigations. A creditor shall retain the in-
formation specified in this section be-
yond 25 months (12 months for business
credit) if it has actual notice that it is
under investigation or is subject to an
enforcement proceeding for an alleged
violation of the act or this regulation
by the Attorney General of the United
States or by an enforcement agency
charged with monitoring that credi-
tor’s compliance with the act and this
regulation, or if it has been served with
notice of an action filed pursuant to
section 706 of the Act and §202.14 of this
regulation. The creditor shall retain
the information until final disposition
of the matter, unless an earlier time is
allowed by order of the agency or
court.

(5) Special rule for certain business
credit applications. With regard to a
business with gross revenues in excess
of $1,000,000 in its preceding fiscal year,
or an extension of trade credit, credit
incident to a factoring agreement or
other similar types of business credit,
the creditor shall retain records for at
least 60 days after notifying the appli-
cant of the action taken. If within that
time period the applicant requests in
writing the reasons for adverse action
or that records be retained, the cred-
itor shall retain records for 12 months.

(6) Self-tests. For 25 months after a
self-test (as defined in §202.15) has been
completed, the creditor shall retain all
written or recorded information about
the self-test. A creditor shall retain in-
formation beyond 25 months if it has
actual notice that it is under investiga-
tion or is subject to an enforcement
proceeding for an alleged violation, or
if it has been served with notice of a
civil action. In such cases, the creditor
shall retain the information until final
disposition of the matter, unless an
earlier time is allowed by the appro-
priate agency or court order.

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 50486, Dec. 7, 1989; 62 FR 66419,
Dec. 18, 1997]

§202.13 Information
purposes.

(a) Information to be requested. A cred-
itor that receives an application for
credit primarily for the purchase or re-
financing of a dwelling occupied or to

for monitoring
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be occupied by the applicant as a prin-
cipal residence, where the extension of
credit will be secured by the dwelling,
shall request as part of the application
the following information regarding
the applicant(s):

(1) Race or national origin, using the
categories American Indian or Alaskan
Native; Asian or Pacific Islander;
Black; White; Hispanic; Other (Speci-
fy);

(2) Sex;

(3) Marital status, using the cat-
egories married, unmarried, and sepa-
rated; and

(4) Age.

Dwelling means a residential structure
that contains one to four units, wheth-
er or not that structure is attached to
real property. The term includes, but is
not limited to, an individual condo-
minium or cooperative unit, and a mo-
bile or other manufactured home.

(b) Obtaining of information. Questions
regarding race or national origin, sex,
marital status, and age may be listed,
at the creditor’s option, on the applica-
tion form or on a separate form that
refers to the application. The appli-
cant(s) shall be asked but not required
to supply the requested information. If
the applicant(s) chooses not to provide
the information or any part of it, that
fact shall be noted on the form. The
creditor shall then also note on the
form, to the extent possible, the race
or national origin and sex of the appli-
cant(s) on the basis of visual observa-
tion or surname.

(c) Disclosure to applicant(s). The cred-
itor shall inform the applicant(s) that
the information regarding race or na-
tional origin, sex, marital status, and
age is being requested by the Federal
government for the purpose of moni-
toring compliance with Federal stat-
utes that prohibit creditors from dis-
criminating against appliants on those
bases. The creditor shall also inform
the applicant(s) that if the applicant(s)
chooses note to provide the informa-
tion, the creditor is required to note
the race or national origin and sex on
the basis of visual observation or sur-
name.

(d) Substitute monitoring program. A
monitoring program required by an
agency charged with administrative
enforcement under section 704 of the
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Act may be substituted for the require-
ments contained in paragraphs (a), (b),
and (c).

§202.14 Enforcement, penalties and li-
abilities.

(a) Administrative enforcement. (1) As
set forth more fully in section 704 of
the Act, administrative enforcement of
the Act and this regulation regarding
certain creditors is assigned to the
Comptroller of the Currency, Board of
Governors of the Federal Reserve Sys-
tem, Board of Directors of the Federal
Deposit Insurance Corporation, Office
of Thrift Supervision, National Credit
Union Administration, Interstate Com-
merce Commission, Secretary of Agri-
culture, Farm Credit Administration,
Securities and Exchange Commission,
Small Business Administration, and
Secretary of Transportation.

(2) Except to the extent that admin-
istrative enforcement is specifically as-
signed to other authorities, compliance
with the requirements imposed under
the act and this regulation is enforced
by the Federal Trade Commission.

(b) Penalties and liabilities. (1) Sec-
tions 706 (a) and (b) and 702(g) of the
Act provide that any creditor that fails
to comply with a requirement imposed
by the Act or this regulation is subject
to civil liability for actual and puni-
tive damages in individual or class ac-
tions. Pursuant to sections 704 (b), (c),
and (d) and 702(g) of the Act, violations
of the Act or regulations also con-
stitute violations of other Federal
laws. Liability for punitive damages is
restricted to nongovernmental entities
and is limited to $10,000 in individual
actions and the lesser of $500,000 or 1
percent of the creditor’s net worth in
class actions. Section 706(c) provides
for equitable and declaratory relief and
section 706(d) authorizes the awarding
of costs and reasonable attorney’s fees
to an aggrieved applicant in a success-
ful action.

(2) As provided in section 706(f), a
civil action under the Act or this regu-
lation may be brought in the appro-
priate United States district court
without regard to the amount in con-
troversy or in any other court of com-
petent jurisdiction within two years
after the date of the occurrence of the
violation, or within one year after the
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commencement of an administrative
enforcement proceeding or of a civil ac-
tion brought by the Attorney General
of the United States within two years
after the alleged violation.

(3) If an agency responsible for ad-
ministrative enforcement is unable to
obtain compliance with the act or this
part, it may refer the matter to the At-
torney General of the United States. In
addition, if the Board, the Comptroller
of the Currency, the Federal Deposit
Insurance Corporation, the Office of
Thrift Supervision, or the National
Credit Union Administration has rea-
son to believe that one or more credi-
tors engaged in a pattern or practice of
discouraging or denying applications in
violation of the act or this part, the
agency shall refer the matter to the
Attorney General. Furthermore, the
agency may refer a matter to the At-
torney General if the agency has rea-
son to believe that one or more credi-
tors violated section 701(a) of the act.

(4) On referral, or whenever the At-
torney General has reason to believe
that one or more creditors engaged in a
pattern or practice in violation of the
act or this regulation, the Attorney
General may bring a civil action for
such relief as may be appropriate, in-
cluding actual and punitive damages
and injunctive relief.

(5) If the Board, the Comptroller of
the Currency, the Federal Deposit In-
surance Corporation, the Office of
Thrift Supervision, or the National
Credit Union Administration has rea-
son to believe (as a result of a con-
sumer complaint, conducting a con-
sumer compliance examination, or oth-
erwise) that a violation of the act or
this part has occurred which is also a
violation of the Fair Housing Act, and
the matter is not referred to the Attor-
ney General, the agency shall notify:

(i) The Secretary of Housing and
Urban Development; and

(ii) The applicant that the Secretary
of Housing and Urban Development has
been notified and that remedies for the
violation may be available under the
Fair Housing Act.

(c) Failure of compliance. A creditor’s
failure to comply with §§202.6(b)(6),
202.9, 202.10, 202.12 or 202.13 is not a vio-
lation if it results from an inadvertent
error. On discovering an error under
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§§202.9 and 202.10, the creditor shall
correct it as soon as possible. If a cred-
itor inadvertently obtains the moni-
toring information regarding the race
or national origin and sex of the appli-
cant in a dwelling-related transaction
not overed by §202.13, the creditor may
act on and retain the application with-
out violating the regulation.

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 53539, Dec. 29, 1989; 58 FR 65662,
Dec. 16, 1993]

§202.15 Incentives for self-testing and
self-correction.

(a) General rules—(1) Voluntary self-
testing and correction. The report or re-
sults of the self-test that a creditor
voluntarily conducts (or authorizes)
are privileged as provided in this sec-
tion. Data collection required by law or
by any governmental authority is not a
voluntary self-test.

(2) Corrective action required. The
privilege in this section applies only if
the creditor has taken or is taking ap-
propriate corrective action.

(3) Other privileges. The privilege cre-
ated by this section does not preclude
the assertion of any other privilege
that may also apply.

(b) Self-test defined—(1) Definition. A
self-test is any program, practice, or
study that:

(i) Is designed and used specifically
to determine the extent or effective-
ness of a creditor’s compliance with
the act or this regulation; and

(ii) Creates data or factual informa-
tion that is not available and cannot be
derived from loan or application files
or other records related to credit trans-
actions.

(2) Types of information privileged. The
privilege under this section applies to
the report or results of the self-test,
data or factual information created by
the self-test, and any analysis, opin-
ions, and conclusions pertaining to the
self-test report or results. The privilege
covers workpapers or draft documents
as well as final documents.

(3) Types of information not privileged.
The privilege under this section does
not apply to:

(i) Information about whether a cred-
itor conducted a self-test, the method-
ology used or the scope of the self-test,
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the time period covered by the self-
test, or the dates it was conducted; or

(ii) Loan and application files or
other business records related to credit
transactions, and information derived
from such files and records, even if it
has been aggregated, summarized, or
reorganized to facilitate analysis.

(c) Appropriate corrective action—(1)
General requirement. For the privilege
in this section to apply, appropriate
corrective action is required when the
self-test shows that it is more likely
than not that a violation occurred,
even though no violation has been for-
mally adjudicated.

(2) Determining the scope of appropriate
corrective action. A creditor must take
corrective action that is reasonably
likely to remedy the cause and effect
of a likely violation by:

(i) ldentifying the policies or prac-
tices that are the likely cause of the
violation; and

(i) Assessing the extent and scope of
any violation.

(3) Types of relief. Appropriate correc-
tive action may include both prospec-
tive and remedial relief, except that to
establish a privilege under this section:

(i) A creditor is not required to pro-
vide remedial relief to a tester used in
a self-test;

(ii) A creditor is only required to pro-
vide remedial relief to an applicant
identified by the self-test as one whose
rights were more likely than not vio-
lated; and

(iii) A creditor is not required to pro-
vide remedial relief to a particular ap-
plicant if the statute of limitations ap-
plicable to the violation expired before
the creditor obtained the results of the
self-test or the applicant is otherwise
ineligible for such relief.

(4) No admission of violation. Taking
corrective action is not an admission
that a violation occurred.

(d)(1) Scope of privilege. The report or
results of a privileged self-test may not
be obtained or used:

(i) By a government agency in any
examination or investigation relating
to compliance with the act or this reg-
ulation; or

(ii) By a government agency or an ap-
plicant (including a prospective appli-
cant who alleges a violation of
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§202.5(a)) in any proceeding or civil ac-
tion in which a violation of the act or
this regulation is alleged.

(2) Loss of privilege. The report or re-
sults of a self-test are not privileged
under paragraph (d)(1) of this section if
the creditor or a person with lawful ac-
cess to the report or results):

(i) Voluntarily discloses any part of
the report or results, or any other in-
formation privileged under this sec-
tion, to an applicant or government
agency or to the public;

(ii) Discloses any part of the report
or results, or any other information
privileged under this section, as a de-
fense to charges that the creditor has
violated the act or regulation; or

(iii) Fails or is unable to produce
written or recorded information about
the self-test that is required to be re-
tained under §202.12(b)(6) when the in-
formation is needed to determine
whether the privilege applies. This
paragraph does not limit any other
penalty or remedy that may be avail-
able for a violation of §202.12.

(3) Limited use of privileged informa-
tion. Notwithstanding paragraph (d)(1)
of this section, the self-test report or
results and any other information priv-
ileged under this section may be ob-
tained and used by an applicant or gov-
ernment agency solely to determine a
penalty or remedy after a violation of
the act or this regulation has been ad-
judicated or admitted. Disclosures for
this limited purpose may be used only
for the particular proceeding in which
the adjudication or admission was
made. Information disclosed under this
paragraph (d)(3) remains privileged
under paragraph (d)(1) of this section.

[62 FR 66419, Dec. 18, 1997]

APPENDIX A TO PART 202—FEDERAL
ENFORCEMENT AGENCIES

The following list indicates the federal
agencies that enforce Regulation B for par-
ticular classes of creditors. Any questions
concerning a particular creditor should be
directed to its enforcement agency. Terms
that are not defined in the Federal Deposit
Insurance Act (12 U.S.C. 1813(s)) shall have
the meaning given to them in the Inter-
national Banking Act of 1978 (12 U.S.C. 3101).
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National Banks, and Federal Branches and
Federal Agencies of Foreign Banks

Office of the Comptroller of the Currency,
Customer Assistance Unit, 1301 McKinney
Avenue, Suite 3710, Houston, Texas 77010.

State Member Banks, Branches and Agencies of
Foreign Banks (other than federal branches,
federal agencies, and insured state branches
of foreign banks), Commercial Lending Com-
panies Owned or Controlled by Foreign
Banks, and Organizations Operating under
Section 25 or 25A of the Federal Reserve Act

Federal Reserve Bank serving the district
in which the institution is located.

Nonmember Insured Banks and Insured State
Branches of Foreign Banks

Federal Deposit Insurance Corporation Re-
gional Director for the region in which the
institution is located.

Savings institutions insured under the Savings
Association Insurance Fund of the FDIC and
federally chartered saving banks insured
under the Bank Insurance Fund of the FDIC
(but not including state-chartered savings
banks insured under the Bank Insurance
Fund).

Office of Thrift Supervision Regional Di-
rector for the region in which the institution
is located.

Federal Credit Unions

Regional office of the National Credit
Union Administration serving the area in
which the federal credit union is located.

Air Carriers

Assistant General Counsel for Aviation En-
forcement and Proceedings, Department of
Transportation, 400 Seventh Street, SW,
Washington, DC 20590.

Creditors Subject to Interstate Commerce
Commission

Office of Proceedings, Interstate Com-
merce Commission, Washington, DC 20523.

Creditors Subject to Packers and Stockyards Act

Nearest Packers and Stockyards Adminis-
tration area supervisor.

Small Business Investment Companies

U.S. Small Business Administration, 1441 L
Street, NW., Washington, DC 20416.

Brokers and Dealers

Securities and Exchange
Washington, DC 20549.

Commission,
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Federal Land Banks, Federal Land Bank Asso-
ciations, Federal Intermediate Credit Banks,
and Production Credit Associations

Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

Retailers, Finance Companies, and All Other
Creditors Not Listed Above

FTC Regional Office for region in which
the creditor operates or Federal Trade Com-
mission, Equal Credit Opportunity, Wash-
ington, DC 20580.

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 53539, Dec. 29, 1989; 56 FR 51322,
Oct. 11, 1991; 57 FR 20399, May 13, 1992; 63 FR
16394, Apr. 3, 1998]

APPENDIX B TO PART 202—MODEL
APPLICATION FORMS

This appendix contains five model credit
application forms, each designated for use in
a particular type of consumer credit trans-
action as indicated by the bracketed caption
on each form. The first sample form is in-
tended for use in open-end, unsecured trans-
actions; the second for closed-end, secured
transactions; the third for closed-end trans-
actions, whether unsecured or secured; the
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fourth in transactions involving community
property or occurring in community prop-
erty states; and the fifth in residential mort-
gage transactions. The appendix also con-
tains a model disclosure for use in complying
with §202.13 for certain dwelling-related
loans. All forms contained in this appendix
are models; their use by creditors is op-
tional.

The use or modification of these forms is
governed by the following instructions. A
creditor may change the forms: by asking for
additional information not prohibited by
§202.5; by deleting any information request;
or by rearranging the format without modi-
fying the substance of the inquiries. In any
of these three instances, however, the appro-
priate notices regarding the optional nature
of courtesy titles, the option to disclose ali-
mony, child support, or separate mainte-
nance, and the limitation concerning mar-
ital status inquiries must be included in the
appropriate places if the items to which they
relate appear on the creditor’s form.

If a creditor uses an appropriate Appendix
B model form, or modifies a form in accord-
ance with the above instructions, that cred-
itor shall be deemed to be acting in compli-
ance with the provisions of paragraphs (c)
and (d) of §202.5 of this regulation.
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(Open end, wnpecured credit)
CREDIT APPLICATION

IMPORTANT: Read these bofere this th

Ctorwe O Lo, dovinefo te Jodidil pecoit e rour o7 I TR Y
Box compiete only Sections A and D.

a Il! .wt{ln.m mn.mmm-wm‘:f‘mww"m will use, complete

O g, o, ok 1 38 it s, b e, 2 g hom sl S o,

requesied, compiets ail Sections 10 the extent pou-bk. pfovmlu inloﬂmmm in B about
' wnnﬂ -ﬂm payments of inCome Of asaets you are relying.
BECTION A—INFORMATION REGARDING APPLICANT
Full Name (Last, First, Middle): SO . Birthd /7
Present Strest Address: penmmenn. (01 H
Cley: Suate; . Up:
Social Becurity No.: .. . ..o e e . Diives’s License No.:
Previous Sirest Address: S Years there:
City: State: Zp:
Presemt d Years thers
Positioa or dde: .. ... Name of super d
's Address;

Previous Yours there:
Pravious ‘s Address:
Present net salary or commision: § o PEE L . No. Depsndenta: Agest - SO
'A.'-..Y ummmmmnuwlyu“nwuunnnw-.m
Alimony, child support, sepersts maintemancs received under: court order [ written 0 onl a
Other incoms: § per ..o Sousce(s) of otber lncome:

Is any income listed in this Section likely to be reduced In the next two yeans?
O Yes (Explain in detall oo & separate shest.) No O

Have you ever recaived credit from wa? ... Whea? SR . Offics:
Checking Accoust No.: ond Braach:
Savings Account No.: and Branch: ..

Name of nearest relative
not Uving with you:

Relationship: o AGOIRI . e e R s
SECTION B—INFORMATION REGARDING JOINT APPLICANT, USER, OR OTHER PARTY (Use separate sheets if necessary.)
Full Name (Last, First, Middle): .. /7 7
Relationship to Applicant (It aay):
Preseat Strest Adiress: RN .. Years tbere; ...
City: .. .. State: Up:
Social Security No.: Driver's Licenss No.:
Prescat Empl 3. Years there:
Position- or tthe: Name of supe

's Address: JR—
Previous tE [ Years there: .

Previous s Address: PO .
Present net salary or commission: § per . No. Dependents: Ages:

Allmeny, child support, or separste imsintesance Income Doed Bol be revealed N you do 8ot wish te bave i cousidered 5o & bosis
for reparing this
Alimony, child support, separste maintenance received under: court order (J written Q onl i =]

Other income: $ . . per . Source(s) of other income:

Is any iocome iisted in this Section likely to be reduced in the opext (wo yeans?
O Yes (Explain in detail on a seperate sheet.) (1 No

Checking Account No.: " ) i and Braoch:
Savings Account No.: i snd Branch:

Name ot nearest relative not I ‘L
with Jolnt Applican, User, or Other Perty:

Relationship: Address:
SECTION C—MARITAL STATUS
(De mot compiste I this b

an application for an Individual accouat.)
Applicant: [J Married O Secparated O Unmarried (including single, divorced, and widowed)
Other Party: (O Married [0 Separated O Uamarried (including single, divorced, and widowed)
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SECTION D—ASSET AND DEBT INFORMATION (If Section B has been completed, (hu Se(hon should be completed giving
information about bolh the Applicant and Joint Appiwcant, User or Other Person. Please mark Applicant-related
information with an “A." If Sechon B was not only give bOIJl the Applicant in this Section.)

ASSETS OWNED (Use scparate aheet if pecessary.)

: Subject to Debt?
Description of Assets Vaiue Yes/No Name(s) of Owner(s)

Cash s

Automobiles (Make, Model, Year)

Cash Value of Life Insurance (lIssuer,
Face Value)

Real Estate (Location, Daté Acqulred)

Marketable Securities (Issuer, Type, No. of Shares)

Oiber (Lhn)

Total Assets s

OQUTSTANDING DEBTS (Include charge accounts, instalment contracis, credit cards,
rent, mortgages, eic. Use separale sheet if mecessary.)

Type of Deb! Name in Whichk Original Present Monthly Past Due?

Creditor or Acct. No. Acct. Carried Debt Baiance Payments Yes/No

1. (Laadlors Rent Payment $ (Omitrent) [$ (Omutrent)( $
Monune Holder) Mongage
2.
3
4.
EN
&
H $ 3
Total Debts
(Credit References) Date Paid
T s
2
Are yen n cm-ker endoner. or I “yes*”
of_contract? Yes O No OO for_ whom? To whom?
nml.ll\ed Yes i “yes”

ludEnu nglnn you? Ne Amount § 10 whom owed?
Have you been declared Yes E I “yes”
bankrupt in the lagt 14 years? No where? Year

Other Obligations—(E. ty to pay alimony, chlld support, separate maintenance. Use separate sheet Il necessary.)

Everything that 1 have stated in this application is correct to the best of my kpowledge. I understand that you will retain
this application whether or not it is spproved. You are sulhorized to check my cndn and employment history and (o answer ques-
tions about your credit experience with me.

v Other S Daie
Applicant’s Signature Dme (Wh:ur m)
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[Closed end, secvaed credit]

CREDIT APPLICATION
EMPORTANT: Read these belore this A

oo ayoxa are applying for individual credit ip your own name and are relying on your own (ncome Or hsseis
and not the iocome or assets of another person as the basiy for repayment of the credit requasted, compiele
Sections A, €, D, and E, ontitling B and the second part of C.

3 If this is an applicstion for joim credit with another person, complete alf Sections, providing information
in B about the joint applicast.

3 ¥ you are applying for individual credit, but are relying un intame from alimony, child support, or sepa.
zate malntenance ar on the income or assels of snctRer person as he basis for repizﬂwm of the credit
fequesied, compitle ali Sections to the exient possible, providing information in B about (e péraos on
whoze alimony, support, or mainenance payments or incomse of asseis you are felying,

Amount Requested Payment Date Desired Procteds of Cradit

Check
Appropriate
Box

S . H To be Used For.

BECTION A—INFORMATION REGARDING APPLICANT

Full Name {Laat, First, Middie): . . . . . - T Binhdate: /7 /
Preseni Strect Addcess: Years there:

City: State: Zip: TFelephone:

Socizl Security No.: e . Driver's License No.: - . . ettt
Previows Street Address: Years there: ...
Ciy: State: R Zip:

Present Employer Years there: Telepht

Position or tide: . - Name of supesvisar:

Employer's Address: -

Previous Employer: . . Years there:
Previous Employec's Address: . . . -

Present net salary or commission: $ per . No. Dependents: Ages:

Allmony, chiid swpport, or sepurate walutrumnce Income meed sot Do revealed if you do bot wish to have It coasidered a5 & bass
for repaying this obligation,

Alimany, ¢hild support, separale maintenance received under: Cowrc order {7} wrilten sgreement [ oral ing [

Other income: § per . Source{a) of other income:

35 any income Jisted in this Section tikely fo be reduced before the ciedit requested is paid off?
3 Yes (Explain in detail on a separate sheet.) No (]

Have you ever reseived credit from us? . When? Office:
Checking Account Ne, . Institution 2né Branch:
Savings Account No. . Ipstitution and Branch:

Nagme of nearest relative
rot living with you: - Telephone: .

Relotionship: Address: - . S

SECTION B-—INFORMATION REGARDING JOINT APPLICANT OR OTHER PARTY (Usc separste sheets if necessary.)

Full Name {Last, Finl, Middle): - Binthdate:  /  /
Relationship to Applicant (if any):

Present Street Addresw: Years {here:

City: . Stale: . ip Telephone: -
Social Security No.: Driver's License No.:

Present Employer: Years there: Telephone:

Position or title: Name of supervisor: .

Employer’s Address:

Previpus Employer: . . Yeams there: ..
Previous Employee's Address: . . R
Present net selary or commission: § pet . No. D Ages:

Alimony, child suppoel, or separste malntennace income meed 20t he revesled U you do Got wish 1o heve It coasidered a5 a busis
for repaying this obligation.

Alimony, child support, separate i received under: courl order [] written agreement [) oral understanding [

Other income: $.................. per . . Source(s) of other income:

Is any income Hsted in this Sectlon likcly to Do reduced before the credit requested ia paid of?
£} Yes (Explain in deteil oa a acparate sheet.) No ()

Checking Account No.; . - Institution and Branch:
Saviags Acconmt No.: . énstitution and Branch:

Name of newest relative sot Yving with Joint
Applicant or Other Party:

Retationship: B o Addrese:

BECTION C—MARITAL STATUS

Appticant: 3 Married {1 Separated 1 Usmarried (including single, divorced, and widowed)
Other Party: [ Married {1 Separated {0 tomarried (inciuding single, divorced, and widowed)
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SECTION D—ASSET AND DEBT INFORMATION (If Section B has been completed, this Section should be completed giving
information about both the Applicant and Joint Apphcant or Other Person. Please mark Aoplicant-related informa-
l|on with an “A.” If Section B was not completed, only give information about the Applicant in this Section.)

ASSETS OWNED (Use separate sheet if necessary.)

Subject to Debt?
Description of Assets Value Yes/No
Cash 3

Name(s) of Owner(s)

Automobiles (Make, Model, Year)

Tash Value of Life Insorance (Issuer,
Face Value)

Real Estate (Location, Date Acquired)

Marketable Securities (Issuer, Type, No. of Shares)

Other (L)

Total Assets 3

OUTSTANDING DEBTS (Include charge accounts, instalment contracts,
necessary.)

credit cards, rent, mortgages, etc. Use separate sheet if

Creditor

Type of Debt
or Acct. No.

Name in Which
Acct. Carried

Original
Debt

Present

Monthly
Balance

Payments

Past Due?
Yes/No

1. (Landlord or
Montgage Holder)

[0 Rent Payment
U Mortgage

$ (Omitrent){$ (Omit rent)[ $

2.

—

Total Debts

(Credit References)

Date Paid

1.

Are you a co-maker, endorser, o

any loan or conlract"

Yes O

If “yes”

No [ for whom? To whom?

Are there any unsatisfied
judgments against you?

Yes (3
No [

If “'yes”

Amount § to whom owed?

Have you been declared |
bankrupt in the last 14 years?

g

1 “yes”

where? Year

Other obligations—(E.g.,

liability to pay alimony, child support, Separate maintenance. Use separate sheet if

necessary.)

SECTION E—SECURED CREDIT Briefly describe the property 1o be given as security:

and list names and addresses of all co-owners of the property:

Name

Address

Tt the security is real estate, give the full name of your spouse (if any):

Everything that 1 have

this application whether or not it is approve

stated in this

tions about your credit experience with m

lication is correct
You are authorized to check my credit and employment history and to answer ques-

‘FP

to the best of my knowledge. I understand that you will retain

Applicant’s Signature

Date Other Signature

(Where Applicable)

Date
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[Closed end, unsecured/secured credit]

CREDIT APPLICATION
IMPORTANT: Read these before this A

Check O If you are applying for individual credit in your own name and are relying on your own income or assets

Appropriate and not the income or assets ol another person as the basis for repayment of the credit requested, com-

Box g:cte onty Secnons A _and D. M the requested credit is to be secured, also complete the first part of
tion C and Section

O 1 you are applying fcr joint credit with another person, complete all Sections except E, providing informa-
tion in B about the joint applicant. If the requested credit is 10 be secured, Lhen complelc Section E.

[0 It you are applying for individual credit, but are relying on income from alimony, child support, or sepa-
rate maintenance or on the income or assets of another persom as the basis for repayment of the credit
requested complete all Sections except E to the exient possible, providing information in B about the
per: n whose alimony, support, or maintenance E:ymenu or income or assets you are relying. If the
requcsled credu is to be secured, then complete Section

Amount Requested Payment Date Desired Proceeds of Credit

3. . To be Used For

SECTION A—INFORMATION REGARDING APPLICANT

Full Name (Last, First, Middle): ... irth BV
Present Street Address: Years there:

City: S NI Stale: Zip: Te

Social Security No.: Driver's License No.:

Previous Street Address: S~ Years there: ...
City: State: Zip:

Present H Years there: Telephone:

Position or title: . Name of supervisor:

Employer's Address:

Previous 3 8 Years there:
Previous Employer’s Address:

Present net salary or commission: § per . No. Dependents: Ages:

Alimony, child support, or separate maintenance income need not be revealed U you do mot wish to have It considered as a basis
for repaying this obligation.
Alimony, child support, separate mainienance reccived under: court order [J written agreement [J oral understanding [

Other income: § per . . Source(s) of other income:

Is any income listed In this Section likely to be rcduced before the credit requested is paid off?

O Yes (Explain in detail on separate sheet.) O No

Have you ever received credit from us? When? Office
Checking Account No.: e . Institution and Branch:
Savings Account No.: » itution and Branch:

Name of nearest relative
not living with you: . e e R Telephone:

Relationship: AGAFESST . . i e e L e e el i e e
SECTION B—INFORMATION REGARDING JOINT APPLICANT OR OTHER PARTY (Use sepacate sheets if nm&lry)

Full Name (Last, First, Middle): N /7
Relationship to Applicant (if any):
Present Street Address: Yeara there:
City: State: ... ... . Zip: . criis e Telephones

Social Security No.: - Driver's License No.:

Present Employer: e - " .Years there:

Position or title: Name of supervisor: .

Employer's Address:

Previous : e Years there:

Pievious Employer’s Address:

Present net salary or ion: §. per No. D« : Ages:

Alimony, child support, er separafe maintenance Income need mol be revealed if yow do not wish to have K considered as a basis
for repaying this obligation.

Alimony, child support, separate maintenance received under: court ordec [J written O orai i [m]

Other income: § . per . Source(s) of other income:

Is any income listed in this Section likely to be reduccd before the credit requested is paid off?

0 Yes (Explain in detail on scparate sheet.) 3 No
Checking Account No.: U . itution and Branch:
Savings Account No. and Branch:
Name of nearest relative not hvlnc with
Joint Applicant or Other . - . wwi. Telephone: .
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SECTION C-MARITAL STATUS

iho not romulels iF this b oan aoplicstion for irdividiad pnyecared credir

Appiicans [T Maried ; Separaicd q Veatiowed

et Parixs 01 Masvied 1 Separated

SECTION B ASSET AND DEBT INFORMATION (If Ruilien 8 hres bovs gemphacd, dhis Seqafon ~hould Bo sompleicd  poing
ifarption bt both dre Apptesor gl dmol Applwann or dier Peowm. Poase mark Applaasyseised oformasion

with a2 AL Seclewn 8 was pot fomplesd. oafp gee slerdwieon simal fhe Applicand am fhy Séviloal}

ASNETS QHNERD (Use separaie shent i neroviany)

p wimgde, dismced. snd widiwsd)
huting snsfr, dvelced, sue wedvwed}

Subpect (0 freni?
SEcption ol Asets Valug Vs, bies Marme(s) of Dwneris)

Lash 3

ATmennes | Moke RERET, T

Cash ¥afue of Jife Iracince tsoer,
Facx Valee

REal R TR oR DA Arguwred)

MasZatabld Sesurnii {Had Top ] W ol Shawdy

EaRer (L3R

T H

GETITANDING BESTS (laciude ohprge givassts In82iRmeat eerlioeis, crekl oards, 1460
Revesiary

Azt

¢ reongages, <. Lise sepatale sheet o

) Type of Dyol Mame in WhIER Fresnt Mooy Py Duc?
Credizar ot Auct. Mo, Acct Czesied Badance Paymenty ¥ensMg
I (iandiord wr 3 Remt Pasement TeraE (§
Marrtgage Hodders O Morigage
A .
3 T
TGRS ¥ ¥
Credit Mefrtenceil
I ES
g

Are pou a oo-traker, eadGoser, oF Y e

guarantor e any loan or comrsni?  Yes {30 Np 1 for whem? To whom?

Arp thes pey apsasiified i i [

Hadinnents zgainy ¥ou Aswamt & 13 wham pued?

Have yot Derp declpred s,

nvkeard in whe ast 14 sears? = hge? Ysar

Oiher opligations—(E.p Ry b pay alfmomy. child suppost, eparatd Samtcndsee, Lie separate shert 1§ Recoverry. )

SECTION K- SECURED CREDIT Complete onty 3 oredit % o B wpeueed) Broedly doxsodd the peopesiy o be gven 8 secusitys

and Hst pames and addrovaes of all coawndrs of she piopérty:
Marme Address

i the

wity s real odale, give the fuil mame of your spouse U amyi:

Eeeiything (hat I have staled in thiz application 5 corect to the ot of sy keevdedge, | oandestand thar you will reiaig
s spphication whether od aot it ©8 approved. Yus soe esiienied fo obook my oredit ang omployment pistory omd o kutesr ques-
siods abuut your crodl eapertie with o,

Applitants Slgnadue Dhata Caher Siguatyre
ihmro Applicabla) Dais
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(Commmnity property]
CREDIT A"LICA'HON

IMPORTANT: Read these this
Cheek [u] If ou are spplying lor individual credit in your own name. sre ot marvied. and #re not relying on alimony,
Appeopriste hild support, of sepataie maintenance payments of On the income Or assets of anoiher person a3 the basis
Box l«n ymldm‘mn«n mWooﬂyS«uomAmDIlth:mnu:umnwb‘
secured. also complete Section
a ln -Il other uwuLo-. all Sections except E. providing information in B sboul your spouse, -

applicant person on whoss alimony. suppofi, of mamntenance paymenis of income
nnu you are nlylu Il !h: sequesied credit is (0 be secured, also compicte Section E.

Aml-lu Pmbml)du‘ Proceeds of Credit
$.. . To be Used For

GECTION A—INFORMATION REGARDING APPLICANT
Full Name (Last, First, Middle) :
Present Sireet Address

City: IR

Social Security No.:

Previsus Strest Address:

Binhdate: [/ /
Years there:

Presest : . Years thefe: - Telephone:

Position or title: - e ...Name of supervisor:

Employer's Address: s . .
Previows Employer: s . R . Yearsthere: ...
Previows Employer's Address: 8

Prosant net salary or i $ pes . No. Ages: e e

L_y um‘mm_wwumlma—munnnm-.n
Alimony, child support, seperats received under: court order (] writtes 0 oral 0
Other imcome: $ ... ... ... PO . Source(s) of other income:

hwmwhmﬁmnu&wwhu&‘hmmtlnmnwhﬂmm:mﬁlmmodhn“m
O Yes (Explaia in detsil on & scparate shest.) No ()

. Instivwtion and Branch:

Have you ever rocsived credit from ws? ...
Chacking Accouat No.:

Sevings Account No.: . and Branch: .
Name of pearest relative 8ot Living with yow . . . . R e Telophoos:
Reistionship: Address:

uc'mm '—mlM)A'I’IQN REGARDING SPOUSE, JOINT APPLICANT, USER, OR OTHER PARTY (Um smparate shests if

Full Name (Lam. First, Middie): Birthdate: / /
Ralationship 10 Applicant (if any):

Preseat Sirect Addrese:

City: State: .. Tp: .

Social Security No.: ... ... Driver's Licenss No,:

Employer's Address:

Previows

Praviows Employer's Address:

Prevent ort talary or commission: § R pec . No. Depsndents: Ages:
mmummww-ﬁ- hm“lmﬁmwﬂuhulmnuhﬁ
Alimony, child support, sepATste received under: coust order () written ol i a

Other incoms: § . DT - .. Source(s) of other income:

uuvu—nu-uhmmmuwum‘hmmmmau«mmmawhmm
O Yes (Explain im detail on s ssparats sheet.) [] No

Chacking Accousat No.: . and Branch:
Sevings Accoust No.: aod Brasch:

Name of nearest relative not liviag with
Spowss, Joist Applicant, User, or other
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SECTION C--MARITAL STATUS

Applicant: 1 Married [] Separated O Uamarried (including single, divorced, and widowed)

Other Party: (] Married [ Separated O Unmarried (including single, divorced, widowed)

SECTION D—ASSET AND DEBT INFORMATION (If Section B has been completed, this Section should be completed giving
information about both the Applicant and Spouse, Joint Applicant, User, or Other Person. Please mark Applicant-

related information with an “A.” If Section B was not completed, only give information about the Applicant in this
Section.)

ASSETS OWNED (Use separate sheet if necessary.)

Subject to Debt?
Description of Assets Value Yes/No Name(s) of Owner(s)

Cash $

Automobiles (Make, Model, Year)

Cash Value of Life Insurance (Issuer,
Faco Value)

Real Estate (Locatlon, Date Acquired)

Marketable Securitiss (Issucr, Type, No. of Shares)

Other (List)
Total Assets 3
OQUTSTANDING DEBTS (Include charge accounts, instalment contracts, credit cards, rent, mortgages, etc. Use separate sheet if
necessary.)
Type of Debt ame in Which Original Present Monthly Past Due?
Name of Creditor or Acct. No. Acct. Carried Debt Balance Payments Yes/No
1. (Landiord o Rent Payment $ (Omit rent) [$ (Omit rent) | $
Mortgage Holder) Mortgage
z
3
“Total Debta H $ 3
(Credit References) Date Paid
1 $
2,
Are you a co-maker, endorser, or If “yes,”
guarantor on any loan or contract? Yes [J No [ for_whom? To_whom?
Are there any unsatisfied Yes If “yes,”
judgments againsi you? No Amount § 10 whom owed?
Have you been declared Yes O If “yes,”
bankrapt in the last 14 years No [J where? Year

Other obligations—(E.g., Liability to pay alimony, child support, separato maintenance. Use separate sheet if necessary.)

SECTION E—SECURED CREDIT (Complete only if credit is to be secured.) Briefly describe the property to be given as security:

and list names and addresses of all co-owners of the property:
Name Address

Everything that I have stated in this J:phczlion is cotrect to the best of my knowledge. I understand that you will retain
this application whether or not it is approved. You are authorized to check my credit and employment history and to answer ques-
tions about your credit experience with me.

Applicant’s Signature Date Qther Signature Date
(Where Applicable)
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[Residential real estate mortgage losn)

RESIDENTIAL LOAN APPLICATION

MORTGAGE | L3 Convenuonal LI FHA | Amoum Tnerew- | No.of | Monthly Payment | Escrow,Impounds (to be collected momthly)
APPLIED Rate Moniha | Principal & Intecest
FOR s | OVA _O—— | SE— i ] s O Taxes [ Hazard Ins. (O Mig. Tns.
Frepayment Option
Property Strect Address lcny County [smc Zip No, Units
: TLegal Description (Attach deaciiption if necessary ) l\’eu Built
E Purpose of Loan: (] Purchass 0 Consiruction-Permanent () Constiuction (] Refinance () Other (Ex
@ [Comptere tis line it Tot Value Data Original Cost Present Value () | Costof Improv. (b)) ! Tolal(a 1 ®) ENTER TOTAL AS
& | Eomitosion.? irmane ! ! F#%%‘#ﬁffs’&p“"
B | o Consteuction Loan 59 | v, acquired s iy is
s Complete this line if a Refinance Loan TPurpose of Refinance T Describe Improvements (1 made | 1 tobe mnae
Year Acquirdd T Origintl Cost | Amt. Existing Liens | :
! '
é K] It H | Cow:_s.
7 (TS Wi Be Field Tn What Name(s) Manner in Which Tile Wil Be Heid
-
Source of Down Payment and Seqiement ChaTEes i
ol applcation [» designed to be complsied by he borrower(s) with the lenders awistance The CoBoriowss Section and al oiher Co-Bocrower queions must be compieed
and che sppropeisie bor(es) checke < person will be jomntly obligaled with the Botrower on the 03 he Borcower s relving on income from aiimony.
<hild suppor, (e mesnienance oron m e o w08 amothes aetsan 35 8 Gese Tor Fepasment ol ihe loh OF 13 bt Borower i married snd feudes. of e
Broperty 1a located. in & community property s
2. BORROWER 3. CO-BORROWER
Name ‘Ase] School Name Ase| Scioo!
Yo Yra.
Present Addwess No. Yaans T Owa O Rent No. Years O owa T Remt
Street
c i ci
Foumer _address it less than 2 years al present address Former_address il Jess than 2 years at present address
Street Steet
< i c
Yeors at former address O own 0 Rent Years at former address Q own O Reot
Macital O Marricd O Separated | T :pendents other than listed by | Marital 01 Married O Separsted | Dependenca oiher than hated by
Coborrower | Botcower
s ) Unmarvied Ages | status ) Unmaerie —fuer
{ncl. single, divoroed, widowed) o mgte: Sivorced, widowsd)
Name and Address of Employer Years employed in this Hne | Name and Address of Employer Years employed in this line
of work of profession? of work of profession?
—— ran yean
Years on this job Years on this job
O Self_Employed O Seif Employsd
Pormtion/Tike Tyoe of Business Fowvion/Tille Tipe of Business
Soctal Security Number Fome Phone Business Phone Social Security Number Tome Phone Business Phont
4. GROSS MONTHLY INCOME §. MONTHLY HOUSING EXPENSE . DETAILS OF PURCHASE
Presents
Item Borrower | Co-Boerower Toual Rent s
Base Empl. Tocome | § s b Firsi Morigage (Pal) s o Purchase Price 3
Overdme [Oiher Financing_cPa1) b. Total Closing Couts (Est.)
Bonuses Hazard Insurance o Pre Paid Escrows (Est)
Commissions Real Estare Taxes ld. Towl (a+bt+0) T
Dividends Anterest Mortgage Insurance Je. Amount of Morigage € )
Net Rencal Income [Homeowner Assn. Dues 1. Other Financing ( )
Othert (Before
SRS e i Other: s Present Equity in Lot [ )
! ) h. A
e Describe [Toral Morwhly P 3 s mount of Cash Deposit ( )
Uilities I._Closing Costs Paid by Seller | ( )
Total 3 s 3 [Tows 3 ] . Cash Reqa. For Closing (Est3]'$
7. DESCRIBE OTHER INCOME
[y} NOTICE: '+ Altmeny, kil sapport, or sevarais milatenance lacome need not be revesled If e Borrvmer
B-Borrower  C-Ca-Borrower ot chouse s Bave W cobitdcred &5 a DS for reparing (his Joat. Monthty Amount
s
8. IF EMPLOYED IN CURRENT POSITION FOR LESS THAN TWO YEARS COMPLETE THE FOLLOWING
B/C|  Previous Employer/School City/State Type of Business Positian/Title Dates From/To [ Monthly Income
s
9. THESE QUESTIONS APPLY TO BOTH BORROWERS
It 8 ver” amwer s wiven estion in T
columa, expisin 'on an anached sheet. | Borrower Yes/No Co-Borrower Yes/No Borrower Yes/No  Co-Borrower Yes/No
Have you any outsianding judgments?
I the lae 14 yenes, Bave you becn bankeupts — - hav i rance?
Jast 14 yeaes, have you be up Do you have health and accident insurance
iven ik of a deed in fiew theseot _— ] Do you have major medical coverage? e — |
ATE you & co-maker or endorser onamnoter | Do you intend to occupy the property?
u 2 pacty in & law suit? L ——
Ace you doiedion 1 0ey athomy, Shsd Wil this property be yout primacy cesidence
uppoct, or separate Have you previousty owned ahome? |
Is any pant of the down payment borrowed? Sale price of previowsly owned home § 8

* All Present Monthly Housing Expentes of the Borcower and Co-Borrower should be listed on & combined bass.
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Thus statement and any spphisble supporiing schedules may be completed joinily by hoth marticd wnd unmarried co borrawers If their sssets

and abiiics are suenty foined % hai e simemen e be meaningfully_and Taly prescried on 4 combingd bish Siherwise Sepa
Fale Statements cdutes are. requiied, If the Co-Borrower section was compleied sbovt 4 spouse. (his Statement and Supporting
e e el e Compreied sbout tha Spaust A%
T Compleied Jointly O Not Compieted Jonly
10. ASSETS 11. LIABILITIES
Indicare by (%) those labiines thar will be sausfied wpon sale of real esine owned or upon refinancing of property
r Cash o1 Marker] redu Acct Name it Not | Mo and| U
or Marl rpsid
Description Value Name, Agdress Atcount Nomber Bortmertsr | Mos Kitota] Bubace
Cash Deposit Toward Purchase  § Insratment Debrs (include “revolv. S P /Mos) §
Held By ing" charge accounts)
’
Checking and Sevings Accounis -
of Instituions/
Kea "Ny /
i
/
/
Stocks and Bonds (Ne./description) Automobile Loans 7
0
=
=
- .
&S | Life Insurance Net Cash Value 7
| Face Amount 5 ) Real Estate Loans
o] it
SUBTOTAL LIQUID ASSETS  §
Value iram Schedule of Real
| diate Owned)
£ vesed Tntcrest n Retirement Fund " |other Drbt, Including Stock Pledges
§d [Net Worth of Business Owned
& | (Aviach Finoncial Sia
&
<l L
| Aviomebiles (Make and Year,
<
’
[=] S S - _Jatimony. Chaa 3\#’90& and Muintenance
& [ Futnuure and Personat Property Pasments (Owed To)
= i
= [Other Asers (lemuzes
b
A
TOTAL MONTHLY PAYMENTS s
o AT - TOTAL 3
TOTAL ASSETS s NET WORTH (4 unas BI 3 LSABILITIES | §
SCHEDULE OF REAL ESTATE OWNED (li Additional Properties Owned Attach Separate Schedule)
drevs of Prop N e | Amouniaf | Gross N Taxes et
Undicae ol P T enbing sale Iy} Type ol | Pesent | GTRRees | Remat | Momiease | i ante]  Rental
Rental being held for income) Property | Market Value) "4 In Paymenis & Misc. | Income
s T s s
o TOTALS s TR
12. LIST PREVIOUS CREDIT REFERENCES T
O B-peiiower coBorrower l( reduior's Name and Address| Account Number Ftwm(vk Highes Balance

List any additional names under which crecit has ;\l:vmu&l, been received

GREEMENT. The Undersigned aopties for (he Joan indicated m this appiication. 10 be serured by & ffs mongage i deed of trust o
Iné property described herein, and reprcsents that the property will not he used for anv iliegal or Tesuricied purpose and rhat all statements
madt in This application are irue and art made for the purpose of obtaining the losn Verificalion may be obtamed from any source named
in'this dpphcation The orignal or & capy of ims apphicaion will be retainéd by the lender, even if the loan 18 ot granted

Borrower's Signature e Dae Co Bariower's S:gnature S R

INFORMATION FOR GOVERNMENT MONITORING PURPOSES
The “ollowing ifarmation is -equested by the Tederal gavernmert fur ceram types of Wans welaed 1 & dwelling 1o arder to manitor (he londer s compliarse wih caval
credit opportuniry and fair housing laws, You are no required 10 fnish 1 information, bot are encouraged o do so. The law provides that a lendee may neither diseriznate
o 1he basis of ths information, 70 on whether you choose 10 furaish . However. if vou choose ot to furmish the Info:maion, under fedzral regulations the leade:
cequired 0 note race or national orlgin and sex on the basis of visual obseivation o surkame [T you da nat wish (o furnish the infarmatior, please checx below

BORROWER: 1 do et wisd 1o furnist 1his informarion | CO-BORROWER: 1 do a0c wish 1o furmish this mformatca
RACEDR L Amercanlndian, Alaskan Nawse L Asian, Pacifiz Islander | RACE OR L Amencan lndian. Alaskan Nauve L. Asian, Pacilic Islarder
NATIONAL = Black " Hispanic  © White NATIONAL = Black s Hupaow  _ Whae

ORIGIN Ohergpesiftyy | ORIGIN T Other tspeafy)

SEX U Female T Male SEX L Female = Male

FOR LENDER’S USE ONLY

Reverse
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APPENDIX C TO PART 202—SAMPLE
NOTIFICATION FORMS

This appendix contains nine sample notifi-
cation forms. Forms C-1 through C-4 are in-
tended for use in notifying an applicant that
adverse action has been taken on an applica-
tion or account under §202.9(a)(1) and (2)(i) of
this regulation. Form C-5 is a notice of dis-
closure of the right to request specific rea-
sons for adverse action under §202.9(a)(1) and
(2)(ii). For C-6 is designed for use in noti-
fying an applicant, under §202.9(c)(2), that an
application is incomplete. Forms C-7 and C-
8 are intended for use in connection with ap-
plications for business credit under
§202.9(a)(3). Form C-9 is designed for use in
notifying an applicant of the right to receive
a copy of an appraisal under §202.5a.

Form C-1 contains the Fair Credit Report-
ing Act disclosure as required by sections
615(a) and (b) of that act. Forms C-2 through
C-5 contain only the section 615(a) disclosure
(that a creditor obtained information from a
consumer reporting agency that played a
part in the credit decision). A creditor must
provide the 615(a) disclosure when adverse
action is taken against a consumer based on
information from a consumer reporting
agency. A creditor must provide the section
615(b) disclosure when adverse action is
taken based on information from an outside
source other than a consumer reporting
agency. In addition, a creditor must provide
the 615(b) disclosure if the creditor obtained
information from an affiliate other than in-
formation in a consumer report or other
than information concerning the affiliate’s
own transactions or experiences with the
consumer. Creditors may comply with the
disclosure requirements for adverse action
based on information in a consumer report
obtained from an affiliate by providing either
the 615(a) or 615(b) disclosure.

The sample forms are illustrative and may
not be appropriate for all creditors. They
were designed to include some of the factors
that creditors most commonly consider. If a
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creditor chooses to use the checklist of rea-
sons provided in one of the sample forms in
this appendix and if reasons commonly used
by the creditor are not provided on the form,
the creditor should modify the checklist by
substituting or adding other reasons. For ex-
ample, if ““inadequate down payment’ or ‘‘no
deposit relationship with us” are common
reasons for taking adverse action on an ap-
plication, the creditor ought to add or sub-
stitute such reasons for those presently con-
tained on the sample forms.

If the reasons listed on the forms are not
the factors actually used, a creditor will not
satisfy the notice requirement by simply
checking the closest identifiable factor list-
ed. For example, some creditors consider
only references from banks or other deposi-
tory institutions and disregard finance com-
pany references altogether; their statement
of reasons should disclose ‘‘insufficient bank
references,”” not ‘“‘insufficient credit ref-
erences.” Similarly, a creditor that con-
siders bank references and other credit ref-
erences as distinct factors should treat the
two factors separately and disclose them as
appropriate. The creditor should either add
such other factors to the form or check
““other” and include the appropriate expla-
nation. The creditor need not, however, de-
scribe how or why a factor adversely affected
the application. For example, the notice may
say ‘“‘length of residence” rather than ‘‘too
short a period of residence.”’

A creditor may design its own notification
forms or use all or a portion of the forms
contained in this appendix. Proper use of
Forms C-1 through C—4 will satisfy the re-
quirements of §202.9(a)(2)(i). Proper use of
Forms C-5 and C-6 constitutes full compli-
ance with §§202.9(a)(2)(ii) and 202.9(c)(2), re-
spectively. Proper use of Forms C-7 and C-8
will satisfy the requirements of §202.9(a)(2)
(i) and (ii), respectively, for applications for
business credit. Proper use of Form C-9 will
satisfy the requirements of §202.5a of this
part.
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FOorM C-1 -- SAMPLE NOTICE OF ACTION TAKEN AND STATEMENT OF REASONS

Statement of Credit Denial, Termination, or Change

Date:

Applicant's Name:

Applicant's Address:

Description of Account, Transaction, or Requested Credit:

Description of Action Taken:

PARTI -

PRINCIPAL REASON(S) FOR CREDIT DENIAL, TERMINATION,

OR OTHER ACTION TAKEN CONCERNING CREDIT.
This section must be completed in all instances.

—Credit application incomplete

—Insufficient number of credit
references provided

—Unacceptable type of credit
references provided

—Unable to verify credit references
—Temporary or irregular employment
—Unable to verify employment
—Length of employment

——Income insufficient for amount
of credit requested

—Excessive obligations in
relation to income

——Unable to verify income

~—_Other, specify:

—_Length of residence
—_Temporary residence
——Unable to verify residence
—No credit file

——Limited credit experience
—_Poor credit performance with us

—Delinquent past or present credit
obligations with others

— Garnishment, attachment, foreclosure,
repossession, collection action, or
judgment

——Bankruptcy

—Value or type of collateral
not sufficient




Federal Reserve System Pt. 202, App. C
ForM C-1, page 2
PARTIi -DISCLOSURE OF USE OF INFORMATION OBTAINED FROM AN OUTSIDE SOURCE.

This section should be completed if the credit decision was based
in whole or in part on information that has been obtained from an
outside source.

Our credit decision was based in whole or in part on information obtained in a report from
the consumer reporting agency listed below. You have a right under the Fair Credit
Reporting Act to know the information contained in your credit file at the consumer
reporting agency. The reporting agency played no part in our decision and is unable to
supply specific reasons why we have denied credit to you. You also have a right to a free
copy of your report from the reporting agency, if you request it no later than 60 days after
you receive this notice. In addition, if you find that any information contained in the
report you receive is inaccurate or incomplete, you have the right to dispute the matter
with the reporting agency.

Name:

Address:

[Toll-free] Telephone number:

Our credit decision was based in whole or in part on information obtained from an affiliate
or from an outside source other than a consumer reporting agency. Under the Fair Credit
Reporting Act, you have the right to make a written request, no later than 60 days after
you receive this notice, for disclosure of the nature of this information.

If you have any questions regarding this notice, you should contact:

Creditor's name:

Creditor's address:

Creditor's telephone number:
NOTICE

The federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit
applicants on the basis of race, color, religion, national origin, sex, marital status, age (provided
the applicant has the capacity to enter into a binding contract); because ali or part of the
applicant's income derives from any public assistance program; or because the applicant has in
good faith exercised any right under the Consumer Credit Protection Act. The federal agency that
administers compliance with this law concerning this creditor is (name and address as specified
by the appropriate agency listed in appendix A).
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FORrM C-2-SAMPLE NOTICE OF ACTION TAKEN AND STATEMENT OF REASONS
Date
Dear Applicant:

Thank you for your recent application. Your request for [a loan/a credit card/an increase in
your credit limit] was carefully considered, and we regret that we are unable to approve your
application at this time, for the following reason(s):

Your Income:

— is below our minimum requirement.

— is insufficient to sustain payments on the amount of credit
requested.

— could not be verified.

Your Employment:
— is not of sufficient length to qualify.

—— could not be verified.

Your Credit History:
— of making payments on time was not satisfactory.
— could not be verified.

Your Application;
N lacEs a sufficient number of credit references.

— lacks acceptable types of credit references.
—— reveals that current obligations are excessive in relation to
income.

Other:

The consumer reporting agency contacted that provided information that influenced our
decision in whole or in part was [name, address and [toll-free] telephone number of the
reporting agency]. The reporting agency is unable to supply specific reasons why we have
denied credit to you. You do, however, have a right under the Fair Credit Reporting Act to
know the information contained in your credit file. You also have a right to a free copy of
your report from the reporting agency, if you request it no later than 60 days after you receive
this notice. In addition, if you find that any information contained in the report you receive is
inaccurate or incomplete, you have the right to dispute the matter with the reporting agency.
Any questions regarding such information should be directed to [consumer reporting agency].

If you have any questions regarding this letter, you should contact us at [creditor's name,
address and telephone number].

NOTICE: The federal Equal Credit Opportunity Act prohibits creditors from discriminating
against credit applicants on the basis of race, color, religion, national origin, sex, marital
status, age (provided the applicant has the capacity to enter into a binding contract); because
all or part of the applicant's income derives from any public assistance program; or because
the applicant has in good faith exercised any right under the Consumer Credit Protection Act.
The federal agency that administers compliance with this law concerning this creditor is (name
and address as specified by the appropriate agency listed in Appendix A).
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ForM C-3 -- SAMPLE NOTICE OF ACTION TAKEN AND STATEMENT OF REASONS
(CREDIT SCORING)

Date

Dear Applicant:

Thank you for your recent application for
We regret that we are unable to approve your request.

Your application was processed by a credit scoring system that assigns a
numerical value to the various items of information we consider in evaluating an application.
These numerical values are based upon the results of analyses of repayment histories of large
numbers of customers.

The information you provided in your application did not score a sufficient
number of points for approval of the application. The reasons why you did not score well
compared with other applicants were:

» Insufficient bank references
¢ Type of occupation
¢ Insufficient credit experience

In evaluating your application the consumer reporting agency listed below
provided us with information that in whole or in part influenced our decision. The reporting
agency played no part in our decision other than providing us with credit information about
you. Under the Fair Credit Reporting Act, you have a right to know the information provided
to us. It can be obtained by contacting: [name, address, and [toll-free] telephone number of
the consumer reporting agency]. You also have a right to a free copy of your report from the
reporting agency, if you request it no later than 60 days after you receive this notice. In
addition, if you find that any information contained in the report you receive is inaccurate or
incomplete, you have the right to dispute the matter with the reporting agency.

If you have any questions regarding this letter, you should contact us at

Creditor's Name:
Address:

Telephone:
Sincerely,

NOTICE: The federal Equal Credit Opportunity Act prohibits creditors from discriminating
against credit applicants on the basis of race, color, religion, national origin, sex, marital
status, age (with certain limited exceptions); because all or part of the applicant's income
derives from any public assistance program; or because the applicant has in good faith
exercised any right under the Consumer Credit Protection Act. The federal agency that
administers compliance with this law concerning this creditor is (name and address as specified
by the appropriate agency listed in Appendix A).
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FORM C-4 -- SAMPLE NOTICE OF ACTION TAKEN, STATEMENT OF REASONS AND COUNTEROFFER
Date
Dear Applicant:

Thanok you for your applicationfor —— . We are unable
to offer you credit on the terms that you requested for the following reason(s):

We can, however, offer you credit on the following terms:

If this offer is acceptable to you, please notify us within [amount of time] at the
following address:

Our credit decision on your application was based in whole or in part on
information obtained in a report from [name, address and [toll-free] telephone number
of the consumer reporting agency]. You have a right under the Fair Credit Reporting Act
to know the information contained in your credit file at the consumer reporting agency.
The reporting agency played no part in our decision and is unable to supply specific reasons
why we have denied credit to you. You also have a right to a free copy of your report from
the reporting agency, if you request it no later than 60 days after you receive this notice. In
addition, if you find that any information contained in the report you receive is inaccurate or
incomplete, you have the right to dispute the matter with the reporting agency.

You should know that the federal Equal Credit Opportunity Act prohibits creditors,
such as ourselves, from discriminating against credit applicants on the basis of their race,
color, religion, national origin, sex, marital status, age because they receive income from a
public assistance program, or because they may have exercised their rights under the
Consumer Credit Protection Act. If you believe there has been discrimination in handling
your application you should contact the [name and address of the appropriate federal
enforcement agency listed in Appendix A.]

Sincerely,
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FORM C-5 -- SAMPLE DISCLOSURE OF RIGHT TO REQUEST SPECIFIC REASONS FOR CREDIT
DENIAL

Date
Dear Applicant:

Thank you for applying to us for

After carefully reviewing your application, we are sorry to advise you that we cannot [open an
account for you/grant a loan to you/increase your credit limit] at this time.

If you would like a statement of specific reasons why your application was denied, please
contact [our credit service manager] shown below within 60 days of the date of this letter. We
will provide you with the statement of reasons within 30 days after receiving your request.

Creditor's Name
Address
Telephone number

If we obtained information from a consumer reporting agency as part of our consideration of
your application, its name, address, and [toll-free] telephone number is shown below. The re-
porting agency played no part in our decision and is unable to supply specific reasons why we
have denied credit to you. [You have a right under the Fair Credit Reporting Act to know the
information contained in your credit file at the consumer reporting agency.] You have a right
to a free copy of your report from the reporting agency, if you request it no later than 60 days
after you receive this notice. In addition, if you find that any information contained in the
report you receive is inaccurate or incomplete, you have the right to dispute the matter with
the reporting agency. You can find out about the information contained in your file (if one
was used) by contacting:

Consumer reporting agency's name
Address
[Toll-free] Telephone number

Sincerely,

NOTICE

The federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit
applicants on the basis of race, color, religion, national origin, sex, marital status, age
(provided the applicant has the capacity to enter into a binding contract); because all or part of
the applicant's income derives from any public assistance program; or because the applicant
has in good faith exercised any right under the Consumer Credit Protection Act. The federal
agency that administers compliance with this law concerning this creditor is (name and address
as specified by the appropriate agency listed in Appendix A).
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FORM C-6 -- SAMPLE NOTICE OF INCOMPLETE APPLICATION AND REQUEST FOR

ADDITIONAL INFORMATION

Creditor's name

Address

Telephone number

Dear Applicant:

Thank you for your application for credit.

is needed to make a decision on your application:

Date

The following information

We need to receive this information by _ (date) .

1f we do not receive it

by that date, we will regrettably be unable to give further consideration to

your credit request.

Sincerely,

FORM C-7—SAMPLE NOTICE OF ACTION
TAKEN AND STATEMENT OF REASONS
(BUSINESS CREDIT)

Creditor’s name
Creditor’s address
Date

Dear Applicant: Thank you for applying to
us for credit. We have given your request
careful consideration, and regret that we are
unable to extend credit to you at this time
for the following reasons:

(Insert appropriate reason, such as Value or
type of collateral not sufficient Lack of es-
tablished earnings record Slow or past due in
trade or loan payments)

Sincerely,

NoTIce: The federal Equal Credit Oppor-
tunity Act prohibits creditors from discrimi-
nating against credit applicants on the basis
of race, color, religion, national origin, sex,
marital status, age (provided the applicant
has the capacity to enter into a binding con-
tract); because all or part of the applicant’s
income derives from any public assistance
program; or because the applicant has in
good faith exercised any right under the Con-
sumer Credit Protection Act. The federal
agency that administers compliance with
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this law concerning this creditor is [name
and address as specified by the appropriate
agency listed in appendix A].

FORM C-8—SAMPLE DISCLOSURE OF
RIGHT TO REQUEST SPECIFIC REA-
SONS FOR CREDIT DENIAL GIVEN AT
TIME OF APPLICATION (BUSINESS
CREDIT)

Creditor’s name
Creditor’s address

If your application for business credit is
denied, you have the right to a written state-
ment of the specific reasons for the denial.
To obtain the statement, please contact
[name, address and telephone number of the
person or office from which the statement of
reasons can be obtained] within 60 days from
the date you are notified of our decision. We
will send you a written statement of reasons
for the denial within 30 days of receiving
your request for the statement.

NoTICE: The federal Equal Credit Oppor-
tunity Act prohibits creditors from discrimi-
nating against credit applicants on the basis
of race, color, religion, national origin, sex,
marital status, age (provided the applicant
has the capacity to enter into a binding con-
tract); because all or part of the applicant’s
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income derives from any public assistance
program; or because the applicant has in
good faith exercised any right under the Con-
sumer Credit Protection Act. The federal
agency that administers compliance with
this law concerning this creditor is [name
and address as specified by the appropriate
agency listed in appendix A].

FORM C-9—SAMPLE DISCLOSURE OF RIGHT TO
RECEIVE A COPY OF AN APPRAISAL

You have the right to a copy of the ap-
praisal report used in connection with your
application for credit. If you wish a copy,
please write to us at the mailing address we
have provided. We must hear from you no
later than 90 days after we notify you about
the action taken on your credit application
or you withdraw your application.

[In your letter, give us the following infor-
mation:]

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 50486, Dec. 7, 1989; 58 FR 65662,
Dec. 16, 1993; 63 FR 16394, Apr. 3, 1998]

APPENDIX D TO PART 202—ISSUANCE OF
STAFF INTERPRETATIONS

Official Staff Interpretations

Officials in the Board’s Division of Con-
sumer and Community Affairs are authorized
to issue official staff interpretations of this
regulation. These interpretations provide the
protection afforded under section 706(e) of
the Act. Except in unusual circumstances,
such interpretations will not be issued sepa-
rately but will be incorporated in an official
commentary to the regulation, which will be
amended periodically.

Requests for Issuance of Official Staff
Interpretations

A request for an official staff interpreta-
tion should be in writing and addressed to
the Director, Division of Consumer and Com-
munity Affairs, Board of Governors of the
Federal Reserve System, Washington, DC
20551. The request should contain a complete
statement of all relevant facts concerning
the issue, including copies of all pertinent
documents.

Scope of Interpretations

No staff interpretations will be issued ap-
proving creditor’s forms or statements. This
restriction does not apply to forms or state-
ments whose use is required or sanctioned by
a government agency.

SUPPLEMENT | TO PART 202—OFFICIAL
STAFF INTERPRETATIONS

[Reg. B; ECO-1]

Following is an official staff interpretation
of Regulation B issued under authority dele-
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gated by the Federal Reserve Board to offi-
cials in the Division of Consumer and Com-
munity Affairs. References are to sections of
the regulation or the Equal Credit Oppor-
tunity Act (15 U.S.C. 1601 et seq.).

INTRODUCTION

1. Official status. Section 706(e) of the Equal
Credit Opportunity Act protects a creditor
from civil liability for any act done or omit-
ted in good faith in conformity with an in-
terpretation issued by a duly authorized offi-
cial of the Federal Reserve Board. This com-
mentary is the means by which the Division
of Consumer and Community Affairs of the
Federal Reserve Board issues official staff
interpretations of Regulation B. Good-faith
compliance with this commentary affords a
creditor protection under section 706(e) of
the Act.

2. Issuance of interpretations. Under appen-
dix D to the regulation, any person may re-
quest an official staff interpretation. Inter-
pretations will be issued at the discretion of
designated officials and incorporated in this
commentary following publication for com-
ment in the FEDERAL REGISTER. Except in
unusual circumstances, official staff inter-
pretations will be issued only by means of
this commentary.

3. Status of previous interpretations. Inter-
pretations of Regulation B previously issued
by the Federal Reserve Board and its staff
have been incorporated into this com-
mentary as appropriate. All other previous
Board and staff interpretations, official and
unofficial, are superseded by this com-
mentary.

4. Footnotes. Footnotes in the regulation
have the same legal effect as the text of the
regulation, whether they are explanatory or
illustrative in nature.

5. Comment designations. The comments are
designated with as much specificity as pos-
sible according to the particular regulatory
provision addressed. Each comment in the
commentary is identified by a number and
the regulatory section or paragraph that it
interprets. For example, comments to
§202.2(c) are further divided by subparagraph,
such as comment 2(c)(1)(ii)-1 and comment

2(c)(2)(ii)-1.
Section 202.1—Authority, Scope, and Purpose

1(a) Authority and scope.

1. Scope. The Equal Credit Opportunity Act
and Regulation B apply to all credit—com-
mercial as well as personal—without regard
to the nature or type of the credit or the
creditor. If a transaction provides for the de-
ferral of the payment of a debt, it is credit
covered by Regulation B even though it may
not be a credit transaction covered by Regu-
lation Z (Truth in Lending). Further, the
definition of creditor is not restricted to the
party or person to whom the obligation is
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initially payable, as is the case under Regu-
lation Z. Moreover, the Act and regulation
apply to all methods of credit evaluation,
whether performed judgmentally or by use of
a credit scoring system.

2. Foreign applicability. Regulation B gen-
erally does not apply to lending activities
that occur outside the United States. The
regulation does apply to lending activities
that take place within the United States (as
well as the Commonwealth of Puerto Rico
and any territory or possession of the United
States), whether or not the applicant is a
citizen.

3. Board. The term Board, as used in this
regulation, means the Board of Governors of
the Federal Reserve System.

Section 202.2 Definitions
2(c) Adverse action.

Paragraph 2(c)(1)(i)

1. Application for credit. A refusal to refi-
nance or extend the term of a business or
other loan is adverse action if the applicant
applied in accordance with the creditor’s
procedures.

Paragraph 2(c)(1)(ii)

1. Move from service area. If a credit card
issuer terminates the open-end account of a
customer because the customer has moved
out of the card issuer’s service area, the ter-
mination is adverse action for purposes of the
regulation unless termination on this ground
was explicitly provided for in the credit
agreement between the parties. In cases were
termination is adverse action, notification is
required under §202.9.

2. Termination based on credit limit. If a cred-
itor terminates credit accounts that have
low credit limits (for example, under $400)
but keeps open accounts with higher credit
limits, the termination is adverse action and
notification is required under §202.9.

Paragraph 2(c)(2)(ii)

1. Default—exercise of due-on-sale clause. If a
mortgagor sells or transfers mortgaged prop-
erty without the consent of the mortgagee,
and the mortgagee exercises its contractual
right to accelerate the mortgage loan, the
mortgagee may treat the mortgagor as being
in default. An adverse action notice need not
be given to the mortgagor or the transferee.
(See comment 2(e)-1 for treatment of a pur-
chaser who requests to assume the loan.)

2. Current delinquency or default. The term
adverse action does not include a creditor’s
termination of an account when the
accountholder is currently in default or de-
linquent on that account. Notification in ac-
cordance with §202.9 of the regulation gen-
erally is required, however, if the creditor’s
action is based on a past delinquency or de-
fault on the account.
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Paragraph (2)(c)(2)(iii)

1. Point-of-sale transactions. Denial of credit
at point of sale is not adverse action except
under those circumstances specified in the
regulation. For example, denial, at point of
sale is not adverse action in the following
situations:

« A credit cardholder presents an expired
card or a card that has been reported to the
card issuer as lost or stolen.

¢« The amount of a transaction exceeds a
cash advance or credit limit.

¢ The circumstances (such as excessive use
of a credit card in a short period of time)
suggests that fraud is involved.

¢ The authorization facilities are not func-
tioning.

« Billing statements have been returned to
the creditor for lack of a forwarding address.

2. Application for increase in available credit.
A refusal or failure to authorize an account
transaction at the point of sale or loan is not
adverse action, except when the refusal is a
denial of an application, submitted in ac-
cordance with the creditor’s procedures, for
an increase in the amount of credit.

Paragraph 2(c)(2)(v)

1. Terms of credit versus type of credit offered.
When an applicant applies for credit and the
creditor does not offer the credit terms re-
quested by the applicant (for example, the
interest rate, length of maturity, collateral,
or amount of downpayment), a denial of the
application for that reason is adverse action
(unless the creditor makes a counteroffer
that is accepted by the applicant) and the
applicant is entitled to notification under
§202.9.

2(e) Applicant.

1. Request to assume loan. If a mortgagor
sells or transfers the mortgaged property
and the buyer makes an application to the
creditor to assume the mortgage loan, the
mortgagee must treat the buyer as an appli-
cant unless its policy is not to permit as-

sumptions.
2(f) Application.
1. General. A creditor has the latitude

under the regulation to establish its own ap-
plication process and to decide the type and
amount of information it will require from
credit applicants.

2. Procedures established. The term refers to
the actual practices followed by a creditor
for making credit decisions as well as its
stated application procedures. For example,
if a creditor’s stated policy is to require all
applications to be in writing on the credi-
tor’s application form, but the creditor also
makes credit decision based on oral requests,
the creditor’s establish procedures are to ac-
cept both oral and written applications.

3. When an inquiry becomes an application. A
creditor is encouraged to provide consumers
with information about loan terms. However,
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if in giving information to the consumer the
creditor also evaluates information about
the appliant, decides to decline the request,
and communicates this to the applicant, the
creditor has treated the inquiry as an appli-
cation and must then comply with the notifi-
cation requirements under §202.9. Whether
the inquiry becomes an application depends
on how the creditor responds to the appli-
cant, not on what the appliant says or asks.

4. Examples of inquiries that are not applica-
tions. The following examples illustrate situ-
ations in which only an inquiry has taken
place:

* When a consumer calls to asks about
loan terms and an employee explains the
creditor’s basic loan terms, such as interest
rates, loan to value ration, and debt to in-
come ratio.

¢ When a consumer calls to ask about in-
terest rates for car loans, and, in order to
quote the appropriate rate, the loan officer
asks for the make and sale price of the car
and amount of the down-payment, then
given the consumer the rate.

* When a consumer asks about terms for a
loan to purchase home and tells the loan of-
ficer her income and intended down-pay-
ment, but the loan officer only explains the
creditor’s loan to value ratio policy and
other basic lending policies, without telling
the consumer whether she qualifies for the
loan.

* When a consumer calls to ask about
terms for a loan to purchase vacant land and
states his income, the sale price of the prop-
erty to be financed, and asks whether he
qualifies for a loan, and the employee re-
sponds by describing the general lending
policies, explaining that he would need to
look at all of the applicant’s qualifications
before making a decision, and offering to
send an application form to the consumer.

5. Completed Application—diligence require-
ment. The regulation defines a completed ap-
plication in terms that give a creditor the
latitude to establish its own information re-
quirements. Nevertheless, the creditor must
act with reasonable diligence to collect in-
formation needed to complete the applica-
tion. For example, the creditor should re-
quest information from third parties, such as
a credit report, promptly after receiving the
application. If additional information is
needed from the applicant, such as an ad-
dress or telephone number needed to verify
employment, the creditor should contact the
applicant promptly. (But see comment
9(a)(1)-3, which discusses the creditors’s op-
tion to deny an application on the basis of
incompleteness.)

2(g) Business credit.

1. Definition. The test for deciding whether
a transaction qualifies as business credit is
one of primary purpose. For example, an
open-end credit account used for both per-
sonal and business purposes is not business
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credit unless the primary purpose of the ac-
count is business-related. A creditor may
rely on an applicant’s statement of the pur-
pose for the credit requested.

2(j) Credit.

1. General. Regulation B covers a wider
range of credit transactions than Regulation
Z (Truth in Lending). For purposes of Regu-
lation B a transaction is credit if there is a
right to defer payment of a debt—regardless
of whether the credit is for personal or com-
mercial purposes, the number of install-
ments required for repayment, or whether
the transaction is subject to a finance
charge.

2(1) Creditor.

1. Assignees. The term creditor includes all
persons participating in the credit decision.
This may include an assignee or a potential
purchaser of the obligation who influences
the credit decision by indicating whether or
not it will purchase the obligation if the
transaction is consummated.

2. Referrals to creditors. For certain pur-
poses, the term creditor includes persons such
as real estate brokers who do not participate
in credit decisions but who regularly refer
applicants to creditors or who select or offer
to select creditors to whom credit requests
can be made. These persons must comply
with §202.4, the general rule prohibiting dis-
crimination, and with §202.5(a), on discour-
aging applications.

2(p) Empirically derived and other credit scor-
ing systems.

1. Purpose of definition. The definition
under §202.2(p)(1) through (iv) sets the cri-
teria that a credit system must meet in
order for the system to use age as a pre-
dictive factor. Credit systems that do not
meet these criteria are judgmental systems
and may consider age only for the purpose of
determining a ‘“‘pertinent element of credit-
worthiness.”” (Both types of systems may
favor an elderly applicant. See §202.6(b)(2).)

2. Periodic revalidation. The regulation does
not specify how often credit scoring systems
must be revalidated. To meet the require-
ments for statistical soundness, the credit
scoring system must be revalidated fre-
quently enough to assure that it continues
to meet recognized professional statistical
standards. To ensure that predictive ability
is being maintained, creditors must periodi-
cally review the performance of the system.
This could be done, for example, by ana-
lyzing the loan portfolio to determine the de-
linquency rate for each score interval, or by
analyzing population stability over time to
detect deviations of recent applications from
the applicant population used to validate the
system. If this analysis indicates that the
system no longer predicts risk with statis-
tical soundness, the system must be adjusted
as necessary to reestablish its predictive
ability. A creditor is responsible for ensuring
its system is validated and revalidated based
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on the creditor’s own data when it becomes
available.

3. Pooled data scoring systems. A scoring sys-
tem or the data from which to develop such
a system may be obtained from either a sin-
gle credit grantor or multiple credit
grantors. The resulting system will qualify
as an empirically derived, demonstrably and
statistically sound, credit scoring system
provided the criteria set forth in paragraph
(p)(1) (i) through (iv) of this section are met.

4. Effects test and disparate treatment. An
empirically derived, demonstrably and sta-
tistically sound, credit scoring system may
include age as a predictive factor (provided
that the age of an elderly applicant is not as-
signed a negative factor or value). Besides
age, no other prohibited basis may be used as
a variable. Generally, credit scoring systems
treat all applicants objectively and thus
avoid problems of disparate treatment. In
cases where a credit scoring system is used
in conjunction with individual discretion,
disparate treatment could conceivably occur
in the evaluation process. In addition, neu-
tral factors used in credit scoring systems
could nonetheless be subject to challenge
under the effects test. (See comment 6(a)-2
for a discussion of the effects test).

2(w) Open-end credit.

1. Open-end real estate mortgages. The term
open-end credit does not include negotiated
advances under an open-end real estate
mortgage or a letter of credit.

2(z) Prohibited basis.

1. Persons associated with applicant. Prohib-
ited basis as used in this regulation refers not
only to certain characteristics—the race,
color, religion, national origin, sex, marital
status, or age—of an applicant (or officers of
an applicant in the case of a corporation) but
also to the characteristics of individuals
with whom an applicant is affiliated or with
whom the applicant associates. This means,
for example, that under the general rule
stated in §202.4, a creditor may not discrimi-
nate against an applicant because of that
person’s personal or business dealings with
members of a certain religion, because of the
national origin of any persons associated
with the extension of credit (such as the ten-
ants in the apartment complex being fi-
nanced), or because of the race of other resi-
dents in the neighborhood where the prop-
erty offered as collateral is located.

2. National origin. A creditor may not
refuse to grant credit because an applicant
comes from a particular country but may
take the applicant’s immigration status into
account. A creditor may also take into ac-
count any applicable law, regulation, or ex-
ecutive order restricting dealings with citi-
zens (or the government) of a particular
country or imposing limitations regarding
credit extended for their use.

3. Public assistance program. Any Federal,
state, or local governmental assistance pro-
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gram that provides a continuing, periodic in-
come supplement, whether premised on enti-
tlement or need, is public assistance for pur-
poses of the regulation. The term includes
(but is not limited to) Aid to Families with
Dependent Children, food stamps, rent and
mortgage supplement or assistance pro-
grams, Social Security and Supplemental
Security Income, and unemployment com-
pensation. Only physicians, hospitals, and
others to whom the benefits are payable need
consider Medicare and Medicaid as public as-
sistance.

Section 202.3—Limited Exceptions for Certain
Classes of Transactions

1. Scope. This section relieves burdens with
regard to certain types of credit for which
full application of the procedural require-
ments of the regulation is not needed. All
classes of transactions remain subject to the
general rule given in §202.4, barring discrimi-
nation on a prohibited basis, and to any
other provision not specifically excepted.

3(a) Public utilities credit.

1. Definition. This definition applies only to
credit for the purchase of a utility service,
such as electricity, gas, or telephone service.
Credit provided or offered by a public utility
for some other purpose—such as for financ-
ing the purchase of a gas dryer, telephone
equipment, or other durable goods, or for in-
sulation or other home improvements—is
not excepted.

2. Security deposits. A utility company is a
creditor when it supplies utility service and
bills the user after the service has been pro-
vided. Thus, any credit term (such as a re-
quirement for a security deposit) is subject
to the regulation.

3. Telephone companies. A telephone com-
pany’s credit transactions qualify for the ex-
ceptions provided in §202.3(a)(2) only if the
company is regulated by a government unit
or files the charges for service, delayed pay-
ment, or any discount for prompt payment
with a government unit.

3(c) Incidental credit.

1. Examples. If a service provider (such as a
hospital, doctor, lawyer or retailer) allows
the client or customer to defer the payment
of a bill, this deferral of debt is credit for
purposes of the regulation, even though
there is no finance charge and no agreement
for payment in installments. Because of the
exceptions provided by this section, however,
these particular credit extensions are ex-
cepted from compliance with certain proce-
dural requirements as specified in the regu-
lation.

3(d) Government credit.

1. Credit to governments. The exception re-
lates to credit extended to (not by) govern-
mental entities. For example, credit ex-
tended to a local government by a creditor in
the private sector is covered by this excep-
tion, but credit extended to consumers by a
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federal or state housing agency does not
qualify for special treatment under this cat-
egory.

Section 202.4—General Rule Prohibiting
Discrimination

1. Scope of section. The general rule stated
in §202.4 covers all dealings, without excep-
tion, between an applicant and a creditor,
whether or not addressed by other provisions
of the regulation. Other sections of the regu-
lation identify specific practices that the
Board has decided are impermissible because
they could result in credit discrimination on
a basis prohibited by the act. The general
rule covers, for example, application proce-
dures, criteria used to evaluate creditworthi-
ness, administration of accounts, and treat-
ment of delinquent or slow accounts. Thus,
whether or not specifically prohibited else-
where in the regulation, a credit practice
that treats applicants differently on a pro-
hibited basis violates the law because it vio-
lates the general rule. Disparate treatment
on a prohibited basis is illegal whether or
not it results from a conscious intent to dis-
criminate. Disparate treatment would be
found, for example, where a creditor requires
a minority applicant to provide greater doc-
umentation to obtain a loan than a similarly
situated nonminority applicant. Disparate
treatment also would be found where a cred-
itor waives or relaxes credit standards for a
nonminority applicant but not for a simi-
larly situated minority applicant. Treating
applicants differently on a prohibited basis
is unlawful if the creditor lacks a legitimate
nondiscriminatory reason for its action, or if
the asserted reason is found to be a pretext
for discrimination.

Section 202.5—Rules Concerning Taking of
Applications

5(a) Discouraging applications.

1. Potential applicants. Generally, the regu-
lation’s protections apply only to persons
who have requested or received an extension
of credit. In keeping with the purpose of the
act—to promote the availability of credit on
a nondiscriminatory basis §202.5(a) covers
acts or practices directed at potential appli-
cants. Practices prohibited by this section
include:

< A statement that the applicant should
not bother to apply, after the applicant
states that he is retired.

« Use of words, symbols, models or other
forms of communication in advertising that
express, imply or suggest a discriminatory
preference or a policy of exclusion in viola-
tion of the act.

« Use of interview scripts that discourage
applications on a prohibited basis.

2. Affirmative advertising. A creditor may af-
firmatively solicit or encourage members of
traditionally disadvantaged groups to apply
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for credit, especially groups that might not
normally seek credit from that creditor.

5(b) General rules concerning requests for in-
formation.

1. Requests for information. This section
governs the types of information that a cred-
itor may gather. Section 202.6 governs how
information may be used.

Paragraph 5(b)(2)

1. Local laws. Information that a creditor is
allowed to collect pursuant to a ‘‘state”
statute or regulation includes information
required by a local statute, regulation, or or-
dinance.

2. Information required by Regulation C. Reg-
ulation C generally requires creditors cov-
ered by the Home Mortgage Disclosure Act
(HMDA) to collect and report information
about the race or national origin and sex of
applicants for home improvement loans and
home purchase loans, including some types
of loans not covered by §202.13. Certain credi-
tors with assets under $30 million, though
covered by HMDA, are not required to col-
lect and report these data; but they may do
so at their option under HMDA, without vio-
lating the ECOA or Regulation B.

3. Collecting information on behalf of credi-
tors. Loan brokers, correspondents, or other
persons do not violate the ECOA or Regula-
tion B if they collect information that they
are otherwise prohibited from collecting,
where the purpose of collecting the informa-
tion is to provide it to a creditor that is sub-
ject to the Home Mortgage Disclosure Act or
another federal or state statute or regula-
tion requiring data collection.

5(d) Other limitations on information requests.

Paragraph 5(d)(1)

1. Indirect disclosure of prohibited informa-
tion. The fact that certain credit-related in-
formation may indirectly disclose marital
status does not bar a creditor from seeking
such information. For example, the creditor
may ask about:

« The applicant’s obligation to pay ali-
mony, child support, or separate mainte-
nance.

¢ The source of income to be used as the
basis for repaying the credit requested,
which could disclose that it is the income of
a spouse.

« Whether any obligation disclosed by the
applicant has a co-obligor, which could dis-
close that the co-obligor is a spouse or
former spouse.

* The ownership of assets, which could dis-
close the interest of a spouse.

Paragraph 5(d)(2)

1. Disclosure about income. The sample ap-
plication forms in appendix B to the regula-
tion illustrate how a creditor may inform an
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applicant of the right not to disclose ali-
mony, child support, or separate mainte-
nance income.

2. General inquiry about source of income.
Since a general inquiry about the source of
income may lead an applicant to disclose ali-
mony, child support, or separate mainte-
nance, a creditor may not make such an in-
quiry on an application form without pref-
acing the request with the disclosure re-
quired by this paragraph.

3. Specific inquiry about sources of income. A
creditor need not give the disclosure if the
inquiry about income is specific and worded
in a way that is unlikely to lead the appli-
cant to disclose the fact that income is de-
rived from alimony, child support or sepa-
rate maintenance payments. For example, an
application form that asks about specific
types of income such as salary, wages, or in-
vestment income need not include the disclo-
sure.

5(e) Written applications.

1. Requirement for written applications. The
requirement of written applications for cer-
tain types of dwelling-related loans is in-
tended to assist the federal supervisory agen-
cies in monitoring compliance with the
ECOA and the Fair Housing Act. Model ap-
plication forms are provided in appendix B to
the regulation, although use of a printed
form of any kind is not required. A creditor
will satisfy the requirement by writing down
the information that it normally considers
in making a credit decision. The creditor
may complete the application on behalf of an
applicant and need not require the applicant
to sign the application.

2. Telephone applications. A creditor that
accepts applications by telephone for dwell-
ing-related credit covered by §202.13 can
meet the requirements for written applica-
tions by writing down pertinent information
that is provided by the applicant(s).

3. Computerized entry. Information entered
directly into and retained by a computerized
system qualifies as a written application
under this paragraph. (See the commentary
to section 202.13(b), Applications through elec-
tronic media and Applications through video.)

Section 202.5a—Rules on Providing Appraisal
Reports

5a(a) Providing appraisals.

1. Coverage. This section covers applica-
tions for credit to be secured by a lien on a
dwelling, as that term is defined in
§202.5a(c), whether the credit is for a busi-
ness purpose (for example, a loan to start a
business) or a consumer purpose (for exam-
ple, a loan to finance a child’s education).

2. Renewals. If an applicant requests that a
creditor renew an existing extension of cred-
it, and the creditor obtains a new appraisal
report to evaluate the request, this section
applies. This section does not apply to a re-
newal request if the creditor uses the ap-
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praisal report previously obtained in connec-
tion with the decision to grant credit.
5a(a)(2)(i) Notice.

1. Multiple applicants. When an application
that is subject to this section involves more
than one applicant, the notice about the ap-
praisal report need only be given to one ap-
plicant, but it must be given to the primary
applicant where one is readily apparent.

5a(a)(2)(ii) Delivery.

1. Reimbursement. Creditors may charge for
photocopy and postage costs incurred in pro-
viding a copy of the appraisal report, unless
prohibited by state or other law. If the con-
sumer has already paid for the report—for
example, as part of an application fee—the
creditor may not require additional fees for
the appraisal (other than photocopy and
postage costs).

5a(c) Definitions.

1. Appraisal reports. Examples of appraisal
reports are:

i. A report prepared by an appraiser
(whether or not licensed or certified), includ-
ing written comments and other documents
submitted to the creditor in support of the
appraiser’s estimate or opinion of value.

ii. A document prepared by the creditor’s
staff which assigns value to the property, if
a third-party appraisal report has not been
used.

iii. An internal review document reflecting
that the creditor’s valuation is different
from a valuation in a third party’s appraisal
report (or different from valuations that are
publicly available or valuations such as
manufacturers’ invoices for mobile homes).

2. Other reports. The term ‘‘appraisal re-
port’” does not cover all documents relating
to the value of the applicant’s property. Ex-
amples of reports not covered are:

i. Internal documents, if a third-party ap-
praisal report was used to establish the value
of the property.

ii. Governmental agency statements of ap-
praised value.

iii. Valuations lists that are publicly avail-
able (such as published sales prices or mort-
gage amounts, tax assessments, and retail
price ranges) and valuations such as manu-
facturers’ invoices for mobile homes.

Section 202.6—Rules Concerning Evaluation of
Applications

6(a) General rule concerning use of informa-
tion.

1. General. When evaluating an application
for credit, a creditor generally may consider
any information obtained. However, a cred-
itor may not consider in its evaluation of
creditworthiness any information that it is
barred by §202.5 from obtaining.

2. Effects test. The effects test is a judicial
doctrine that was developed in a series of
employment cases decided by the Supreme
Court under Title VII of the Civil Rights Act
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of 1964 (42 U.S.C. 2000e et seq.), and the bur-
dens of proof for such employment cases
were codified by Congress in the Civil Rights
Act of 1991 (42 U.S.C. 2000e-2). Congressional
intent that this doctrine apply to the credit
area is documented in the Senate Report
that accompanied H.R. 6516, No. 94-589, pp. 4-
5; and in the House Report that accompanied
H.R. 6516, No. 94-210, p. 5. The act and regula-
tion may prohibit a creditor practice that is
discriminatory in effect because it has a dis-
proportionately negative impact on a prohib-
ited basis, even though the creditor has no
intent to discriminate and the practice ap-
pears neutral on is face, unless the creditor
practice meets a legitimate business need
that cannot reasonably be achieved as well
by means that are less disparate in their im-
pact. For example, requiring that applicants
have incomes in excess of a certain amount
to qualify for an overdraft line of credit
could mean that women and minority appli-
cants will be rejected at a higher rate than
men and non-minority applicants. If there is
a demonstrable relationship between the in-
come requirement and creditworthiness for
the level of credit involved, however, use of
the income standard would likely be permis-
sible.

6(b) Specific rules concerning use of informa-
tion.

Paragraph 6(b)(1)

1. Prohibited basis—marital status. A creditor
may not use marital status as a basis for de-
termining the applicant’s creditworthiness.
However, a creditor may consider an appli-
cant’s marital status for the purpose of
ascertaining the creditor’s rights and rem-
edies applicable to the particular extension
of credit. For example, in a secured trans-
action involving real property, a creditor
could take into account whether state law
gives the applicant’s spouse an interest in
the property being offered as collateral. Ex-
cept to the extent necessary to determine
rights and remedies for a specific credit
transaction, a creditor that offers joint cred-
it may not take the applicants’ marital sta-
tus into account in credit evaluations. Be-
cause it is unlawful for creditors to take
marital status into account, creditors are
barred from applying different standards in
evaluating married and unmarried appli-
cants. In making credit decisions, creditors
may not treat joint applicants differently
based on the existence, the absence, or the
likelihood of a marital relationship between
the parties.

2. Prohibited basis—special purpose credit. In
a special purpose credit program, a creditor
may consider a prohibited basis to determine
whether the applicant possesses a char-
acteristic needed for eligibility. (See §202.8.)
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Paragraph 6(b)(2)

1. Favoring the elderly. Any system of eval-
uating creditworthiness may favor a credit
applicant who is age 62 or older. A credit pro-
gram that offers more favorable credit terms
to applicants age 62 or older is also permis-
sible; a program that offers more favorable
credit terms to applicants at an age lower
than 62 is permissible only if it meets the
special-purpose credit requirements of §202.8.

2. Consideration of age in a credit scoring sys-
tem. Age may be taken directly into account
in a credit scoring system that is ‘“‘demon-
strably and statistically sound,” as defined
in section 202.2(p), with one limitation: appli-
cants 62 years or older must be treated at
least as favorably as applicants who are
under 62. If age is scored by assigning points
to an applicant’s age category, elderly appli-
cants must receive the same or a greater
number of points as the most favored class of
nonelderly applicants.

i. Age-split scorecards. A creditor may seg-
ment the population into scorecards based
on the age of an applicant. In such a system,
one card covers a narrow age range (for ex-
ample, applicants in their twenties or young-
er) who are evaluated under attributes pre-
dictive for that age group. A second card
covers all other applicants who are evaluated
under the attributes predictive for that
broad class. When a system uses a card cov-
ering a wide age range that encompasses el-
derly applicants, the credit scoring system
does not score age. Thus, the system does
not raise the issue of assigning a negative
factor or value to the age of elderly appli-
cants. But if a system segments the popu-
lation by age into multiple scorecards, and
includes elderly applicants in a narrower age
range, the credit scoring system does score
age. To comply with the act and regulation
in such a case, the creditor must ensure that
the system does not assign a negative factor
or value to the age of elderly applicants as a
class.

3. Consideration of age in a judgmental sys-
tem. In a judgmental system, defined in
§202.2(t), a creditor may not take age di-
rectly into account in any aspect of the cred-
it transaction. For example, the creditor
may not reject an application or terminate
an account because the applicant is 60 years
old. But a creditor that uses a judgmental
system may relate the applicant’s age to
other information about the applicant that
the creditor considers in evaluating credit-
worthiness. For example:

« A creditor may consider the applicant’s
occupation and length of time to retirement
to ascertain whether the applicant’s income
(including retirement income) will support
the extension of credit to its maturity.

¢ A creditor may consider the adequacy of
any security offered when the term of the
credit extension exceeds the life expectancy
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of the applicant and the cost of realizing on
the collateral could exceed the applicant’s
equity. (An elderly applicant might not qual-
ify for a 5 percent down, 30-year mortgage
loan but might qualify with a larger down-
payment or a shorter loan maturity.)

« A creditor may consider the applicant’s
age to assess the significance of the length of
the applicant’s employment (a young appli-
cant may have just entered the job market)
or length of time at an address (an elderly
applicant may recently have retired and
moved from a long-term residence).

As the examples above illustrate, the eval-
uation must be made in an individualized,
case-by-case manner; and it is impermissible
for a creditor, in deciding whether to extend
credit or in setting the terms and conditions,
to base its decision on age or information re-
lated exclusively to age. Age or age-related
information may be considered only in eval-
uating other “‘pertinent elements of credit-
worthiness’” that are drawn from the par-
ticular facts and circumstances concerning
the applicant.

4. Consideration of age in a reverse mortgage.
A reverse mortgage is a home-secured loan
in which the borrower receives payments
from the creditor, and does not become obli-
gated to repay these amounts (other than in
the case of default) until the borrower dies,
moves permanently from the home or trans-
fers title to the home, or upon a specified
maturity date. Disbursements to the bor-
rower under a reverse mortgage typically are
determined by considering the value of the
borrower’s home, the current interest rate,
and the borrower’s life expectancy. A reverse
mortgage program that requires borrowers
to be age 62 or older is permissible under sec-
tion 202.6(b)(2)(iv). In addition, under section
202.6(b)(2)(iii), a creditor may consider a bor-
rower’s age to evaluate a pertinent element
of creditworthiness, such as the amount of
the credit or monthly payments that the
borrower will receive, or the estimated re-
payment date.

5. Consideration of age in a combined system.
A creditor using a credit scoring system that
qualifies as ‘“‘empirically derived” under
§202.2(p) may consider other factors (such as
credit report or the applicant’s cash flow) on
a judgmental basis. Doing so will not negate
the classification of the credit scoring com-
ponent of the combined system as ‘‘demon-
strably and statistically sound.”” While age
could be used in the credit scoring portion,
however, in the judgmental portion age may
not be considered directly. It may be used
only for the purpose of determining a ‘‘perti-
nent element of creditworthiness.” (See
comment 6(b)(2)-3.)

6. Consideration of public assistance. When
considering income derived from a public as-
sistance program, a creditor may take into
account, for example:
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« The length of time an applicant will like-
ly remain eligible to receive such income.

« Whether the applicant will continue to
qualify for benefits based on the status of
the applicant’s dependents (such as Aid to
Families with Dependent Children or Social
Security payments to a minor).

* Whether the creditor can attach or gar-
nish the income to assure payment of the
debt in the event of default.

Paragraph 6(b)(5)

1. Consideration of an individual applicant. A
creditor must evaluate income derived from
part-time employment, alimony, child sup-
port, separate maintenance, retirement ben-
efits, or public assistance (all referred to as
“protected income’”) on an individual basis,
not on the basis of aggregate statistics, and
must assess its reliability or unreliability by
analyzing the applicant’s actual cir-
cumstances, not by analyzing statistical
measures derived from a group.

2. Payments consistently made. In deter-
mining the likelihood of consistent pay-
ments of alimony, child support, or separate
maintenance, a creditor may consider fac-
tors such as whether payments are received
pursuant to a written agreement or court de-
cree; the length of time that the payments
have been received; whether the payments
are regularly received by the applicant; the
availability of court or other procedures to
compel payment; and the creditworthiness of
the payor, including the credit history of the
payor when it is available to the creditor.

3. Consideration of income. A creditor need
not consider income at all in evaluating
creditworthiness. If a creditor does consider
income, there are several acceptable meth-
ods, whether in a credit scoring or a
judgmental system:

« A creditor may score or take into ac-
count the total sum of all income stated by
the applicant without taking steps to evalu-
ate the income.

« A creditor may evaluate each component
of the applicant’s income, and then score or
take into account reliable income separately
from income that is not reliable, or the cred-
itor may disregard that portion of income
that is not reliable before aggregating it
with reliable income.

* A creditor that does not evaluate all in-
come components for reliability must treat
as reliable any component of protected in-
come that is not evaluated.

In considering the separate components of
an applicant’s income, the creditor may not
automatically discount or exclude from con-
sideration any protected income. Any dis-
counting or exclusion must be based on the
applicant’s actual circumstances.

4. Part-time employment, sources of income. A
creditor may score or take into account the
fact that an individual applicant has more
than one source of earned income—a full-
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time and a part-time job or two part-time
jobs. A creditor may also score or treat
earned income from a secondary source dif-
ferently than earned income from a primary
source. However, the creditor may not score
or otherwise take into account the number
of sources for protected income—for exam-
ple, retirement income, social security, ali-
mony. Nor may the creditor treat negatively
the fact that an applicant’s only earned in-
come is derived from a part-time job.

Paragraph 6(b)(6)

1. Types of credit references. A creditor may
restrict the types of credit history and credit
references that it will consider, provided
that the restrictions are applied to all credit
applicants without regard to sex, marital
status, or any other prohibited basis. How-
ever, on the applicant’s request, a creditor
must consider credit information not re-
ported through a credit bureau when the in-
formation relates to the same types of credit
references and history that the creditor
would consider if reported through a credit
bureau.

Paragraph 6(b)(7)

1. National origin—immigration status. The
applicant’s immigration status and ties to
the community (such as employment and
continued residence in the area) could have a
bearing on a creditor’s ability to obtain re-
payment. Accordingly, the creditor may con-
sider and differentiate, for example, between
a noncitizen who is a long-time resident with
permanent resident status and a noncitizen
who is temporarily in this country on a stu-
dent visa.

2. National origin—citizenship. Under the
regulation a denial of credit on the ground
that an applicant is not a United States cit-
izen is nor per se discrimination based on na-
tional origin.

Section 202.7—Rules Concerning Extensions of
Credit

7(a) Individual accounts.

1. Open-end credit—authorized user. A cred-
itor may not require a creditworthy appli-
cant seeking an individual credit account to
provide additional signatures. However, the
creditor may condition the designation of an
authorized user by the account holder on the
authorized user’s becoming contractually
liable for the account, as long as the creditor
does not differentiate on any prohibited
basis in imposing this requirement.

2. Open-end credit—choice of authorized user.
A creditor that permits an account holder to
designate an authorized user may not re-
strict this designation on a prohibited basis.
For example, if the creditor allows the des-
ignation of spouses as authorized users, the
creditor may not refuse to accept a non-
spouse as an authorized user.
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3. Overdraft authority on transaction ac-
counts. If a transaction account (such as a
checking account or NOW account) includes
an overdraft line of credit, the creditor may
require that all persons authorized to draw
on the transaction account assume liability
for any overdraft.

7(b) Designation of name.

1. Single name on account. A creditor may
require that joint applicants on an account
designate a single name for purposes of ad-
ministering the account and that a single
name be embossed on any credit card(s)
issued on the account. But the creditor may
not require that the name be the husband’s
name. (See §202.10 for rule governing the fur-
nishing of credit history on accounts held by
spouses.)

7(c) Action concerning existing open-end ac-
counts.

Paragraph 7(c)(1)

1. Termination coincidental with marital sta-
tus change. When an account holder’s marital
status changes, a creditor generally may not
terminate the account unless it has evidence
that the account holder is unable or unwill-
ing to repay. But the creditor may terminate
an account on which both spouses are jointly
liable, even if the action coincides with a
change in marital status, when one or both
spouses:

* Repudiate responsibility
charges on the joint account.

* Request separate accounts in their own
names.

* Request that the joint account be closed.

2. Updating information. A creditor may pe-
riodically request updated information from
applicants but may not use events related to
a prohibited basis—such as an applicant’s re-
tirement, reaching a particular age, or
change in name or marital status—to trigger
such a request.

for future

Paragraph 7(c)(2)

1. Procedure pending reapplication. A cred-
itor may require a reapplication from a con-
tractually liable party, even when there is
no evidence of unwillingness or inability to
repay, if (1) the credit was based on the
qualifications of a person who is no longer
available to support the credit and (2) the
creditor has information indicating that the
account holder’s income by itself may be in-
sufficient to support the credit. While a re-
application is pending, the creditor must
allow the account holder full access to the
account under the existing contract terms.
The creditor may specify a reasonable time
period within which the account holder must
submit the required information.

7(d) Signature of spouse or other person.

1. Qualified applicant. The signature rules
assure that qualified applicants are able to
obtain credit in their own names. Thus,
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when an applicant requests individual credit,
a creditor generally may not require the sig-
nature of another person unless the creditor
has first determined that the applicant alone
does not qualify for the credit requested.

2. Unqualified applicant. When an applicant
applies for individual credit but does not
alone meet a creditor’s standards, the cred-
itor may require a cosigner, guarantor or the
like—but cannot require that it be the
spouse. (See commentary to §202.7(d) (5) and
6).)

Paragraph 7(d)(1)

1. Joint applicant. The term joint applicant
refers to someone who applies contempora-
neously with the applicant for shared or
joint credit. It does not refer to someone
whose signature is required by the creditor
as a condition for granting the credit re-
quested.

Paragraph 7(d)(2)

1. Jointly owned property. If an applicant re-
quests unsecured credit, does not own suffi-
cient separate property, and relies on joint
property to establish creditworthiness, the
creditor must value the applicant’s interest
in the jointly owned property. A creditor
may not request that a nonapplicant joint
owner sign any instrument as a condition of
the credit extension unless the applicant’s
interest does not support the amount and
terms of the credit sought.

i. Valuation of applicant’s interest. In deter-
mining the value of an applicant’s interest in
jointly owned property, a creditor may con-
sider factors such as the form of ownership
and the property’s susceptibility to attach-
ment, execution, severance, or partition; the
value of the applicant’s interest after such
action; and the cost associated with the ac-
tion. This determination must be based on
the form of ownership prior to or at con-
summation, and not on the possibility of a
subsequent change. For example, in deter-
mining whether a married applicant’s inter-
est in jointly owned property is sufficient to
satisfy the creditor’s standards of credit-
worthiness for individual credit, a creditor
may not consider that the applicant’s sepa-
rate property may be transferred into ten-
ancy by the entirety after consummation.
Similarly, a creditor may not consider the
possibility that the couple may divorce. Ac-
cordingly, a creditor may not require the
signature of the nonapplicant spouse in these
or similar circumstances.

ii. Other options to support credit. If the ap-
plicant’s interest in jointly owned property
does not support the amount and terms of
credit sought, the creditor may offer the ap-
plicant other options to provide additional
support for the extension of credit. For ex-
ample—
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A. Requesting an additional
§202.7(d)(5));

B. Offering to grant the applicant’s request
on a secured basis (see §202.7(d)(4)); or

C. Asking for the signature of the joint
owner on an instrument that ensures access
to the property in the event of the appli-
cant’s death or default, but does not impose
personal liability unless necessary under
state law (e.g., a limited guarantee). A cred-
itor may not routinely require, however,
that a joint owner sign an instrument (such
as a quitclaim deed) that would result in the
forfeiture of the joint owner’s interest in the
property.

2. Need for signature—reasonable belief. A
creditor’s reasonable belief as to what in-
struments need to be signed by a person
other than the applicant should be supported
by a thorough review of pertinent statutory
and decisional law or an opinion of the state
attorney general.

party (see

Paragraph 7(d)(3)

1. Residency. In assessing the creditworthi-
ness of a person who applies for credit in a
community property state, a creditor may
assume that the applicant is a resident of
the state unless the applicant indicates oth-
erwise.

Paragraph 7(d)(4)

1. Creation of enforceable lien. Some state
laws require that both spouses join in exe-
cuting any instrument by which real prop-
erty is encumbered. If an applicant offers
such property as security for credit, a cred-
itor may require the applicant’s spouse to
sign the instruments necessary to create a
valid security interest in the property. The
creditor may not require the spouse to sign
the note evidencing the credit obligation if
signing only the mortgage or other security
agreement is sufficient to make the property
available to satisfy the debt in the event of
default. However, if under state law both
spouses must sign the note to create an en-
forceable lien, the creditor may require them
to do so.

2. Need for signature—reasonable belief. Gen-
erally, a signature to make the secured prop-
erty available will only be needed on a secu-
rity agreement. A creditor’s reasonable be-
lief that, to assure access to the property,
the spouse’s signature is needed on an in-
strument that imposes personal liability
should be supported by a thorough review of
pertinent statutory and decisional law or an
opinion of the state attorney general.

3. Integrated instruments. When a creditor
uses an integrated instrument that combines
the note and the security agreement, the
spouse cannot be required to sign the inte-
grated instrument if the signature is only
needed to grant a security interest. But the
spouse could be asked to sign an integrated
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instrument that makes clear—for example,
by a legend placed next to the spouse’s signa-
ture—that the spouse’s signature is only to
grant a security interest and that signing
the instrument does not impose personal li-
ability.

Paragraph 7(d)(5)

Qualifications of additional parties. In estab-
lishing guidelines for eligibility of guaran-
tors, cosigners, or similar additional parties,
a creditor may restrict the applicant’s
choice of additional parties but may not dis-
criminate on the basis of sex, marital status
or any other prohibited basis. For example,
the creditor could require that the addi-
tional party live in the creditor’s market
area.

2. Reliance on income of another person—in-
dividual credit. An applicant who requests in-
dividual credit relying on the income of an-
other person (including a spouse in a non-
community property state) may be required
to provide the signature of the other person
to make the income available to pay the
debt. In community property states, the sig-
nature of a spouse may be required if the ap-
plicant relies on the spouse’s separate in-
come. If the applicant relies on the spouse’s
future earnings that as a matter of state law
cannot be characterized as community prop-
erty until earned, the creditor may require
the spouse’s signature, but need not do so—
even if it is the creditor’s practice to require
the signature when an applicant relies on the
future earnings of a person other than a
spouse. (See §202.6(c) on consideration of
state property laws.)

3. Renewals. If the borrower’s creditworthi-
ness is reevaluated when a credit obligation
is renewed, the creditor must determine
whether an additional party is still war-
ranted and, if not, release the additional
party.

Paragraph 7(d)(6)

1. Guarantees. A guarantee on an extension
of credit is part of a credit transaction and
therefore subject to the regulation. A cred-
itor may require the personal guarantee of
the partners, directors, or officers of a busi-
ness, and the shareholders of a closely held
corporation, even if the business or corpora-
tion is creditworthy. The requirement must
be based on the guarantor’s relationship
with the business or corporation, however,
and not on a prohibited basis. For example,
a creditor may not require guarantees only
for women-owned or minority-owned busi-
nesses. Similarly, a creditor may not require
guarantees only from the married officers of
a business or married shareholders of a close-
ly held corporation.

2. Spousal guarantees. The rules in §202.7(d)
bar a creditor from requiring a signature of
a guarantor’s spouse just as they bar the cred-
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itor from requiring the signature of an appli-
cant’s spouse. For example, although a cred-
itor may require all officers of a closely held
corporation to personally guarantee a cor-
porate loan, the creditor may not automati-
cally require that spouses of married officers
also sign the guarantee. If an evaluation of
the financial circumstances of an officer in-
dicates that an additional signature is nec-
essary, however, the creditor may require
the signature of a spouse in appropriate cir-
cumstances in accordance with §202.7(d)(2).

7(e) Insurance.

1. Differences in terms. Differences in the
availability, rates, and other terms on which
credit-related casualty insurance or credit
life, health, accident, or disability insurance
is offered or provided to an applicant does
not violate Regulation B.

2. Insurance information. A creditor may ob-
tain information about an applicant’s age,
sex, or marital status for insurance purposes.
The information may only be used, however,
for determining eligibility and premium
rates for insurance, and not in making the
credit decision.

Section 202.8—Special Purpose Credit Programs

8(a) Standards for programs.

1. Determining qualified programs. The Board
does not determine whether individual pro-
grams qualify for special purpose credit sta-
tus, or whether a particular program bene-
fits an ‘“‘economically disadvantaged class of
persons.” The agency or creditor admin-
istering or offering the loan program must
make these decisions regarding the status of
its program.

2. Compliance with a program authorized by
Federal or State law. A creditor does not vio-
late Regulation B when it complies in good
faith with a regulation promulgated by a
government agency implementing a special
purpose credit program under §202.8(a)(1). It
is the agency’s responsibility to promulgate
a regulation that is consistent with Federal
and State law.

3. Expressly authorized. Credit programs au-
thorized by Federal or State law include pro-
grams offered pursuant to Federal, State or
local statute, regulation or ordinance, or by
judicial or administrative order.

4. Creditor liability. A refusal to grant credit
to an applicant is not a violation of the act
or regulation if the applicant does not meet
the eligibility requirements under a special
purpose credit program.

5. Determining need. In designing a special-
purpose program under §202.8(a), a for-profit
organization must determine that the pro-
gram will benefit a class of people who would
otherwise be denied credit or would receive
it on less favorable terms. This determina-
tion can be based on a broad analysis using
the organization’s own research or data from
outside sources including governmental re-
ports and studies. For example, a bank could
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review Home Mortgage Disclosure Act data
along with demographic data for its assess-
ment area and conclude that there is a need
for a special-purpose credit program for low-
income minority borrowers.

6. Elements of the program. The written plan
must contain information that supports the
need for the particular program. The plan
also must either state a specific period of
time for which the program will last, or con-
tain a statement regarding when the pro-
gram will be reevaluated to determine if
there is a continuing need for it.

8(b) Rules is other sections.

1. Applicability of rules. A creditor that re-
jects an application because the applicant
does not meet the eligibility requirements
(common characteristic or financial need,
for example) must nevertheless notify the
applicant of action taker as required by
§202.9.

8(c) Special rule concerning requests and use
of information.

1. Request of prohibited information. This
section permits a creditor to request and
consider certain information that would oth-
erwise be prohibited by §§202.5 and 202.6 to
determine an applicant’s eligibility for a
particular program.

2. Examples. Examples of programs under
which the creditor can ask for and consider
information related to prohibited basis are:

« Energy conservation programs to assist
the elderly, for which the creditor must con-
sider the applicant’s age.

¢« Programs under a Minority Enterprise
Small Business Investment Corporation, for
which a creditor must consider the appli-
cant’s minority status.

8(d) Special rule in the case of financial need.

1. Request of prohibited information. This
section permits a creditor to request and
consider certain information that would oth-
erwise be prohibited by §§202.5 and 202.6, and
to require signatures that would otherwise
be prohibited by §202.7(d).

2. Examples. Examples of programs
which financial need is a criterion are:

« Subsidized housing programs for low- to
moderate-income households, for which a
creditor may have to consider the appli-
cant’s receipt of alimony or child support,
the spouse’s or parents’ income, etc.

¢ Student loan programs based on the fam-
ily’s financial need, for which a creditor may
have to consider to spouse’s or parents’ fi-
nancial resources.

3. Student loans. In a guaranteed student
loan program, a creditor may obtain the sig-
nature of a parent as a guarantor when re-
quired by federal or state law or agency reg-
ulation, or when the student does not meet
the creditor’s standards of creditworthiness.
(See §202.7(d)(1) and (5).) The creditor may
not require an additional signature when a
student has a work or credit history that
satisfies the creditor’s standards.

in
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Section 202.9—Notifications

1. Use of the term adverse action. The regula-
tion does not require that a creditor use the
term adverse in communicating to an appli-
cant that a request for an extension of credit
has not been approved. In notifying an appli-
cant of adverse action as defined by
§202.2(c)(1), a creditor may use any words or
phrases that describe the action taken on
the application.

2. Expressly withdrawn applications. When
an applicant expressly withdraws a credit ap-
plication, the creditor is not required to
comply with the notification requirements
under §202.9. (The creditor must, however,
comply with the record retention require-
ments of the regulation. See §202.12(b)(3).)

3. When notification occurs. Notification oc-
curs when a creditor delivers or mails a no-
tice to the applicant’s last known address or,
in the case of an oral notification, when the
creditor communicates the credit decision to
the applicant.

4. Location of notice. The notifications re-
quired under §202.9 may appear on either or
both sides of a form or letter.

5. Prequalification and preapproval programs.
Whether a creditor must provide a notice of
action taken for a prequalification or
preapproval request depends on the credi-
tor’s response to the request, as discussed in
the commentary to section 202.2(f). For in-
stance, a creditor may treat the request as
an inquiry if the creditor provides general
information such as loan terms and the max-
imum amount a consumer could borrow
under various loan programs, explaining the
process the consumer must follow to submit
a mortgage application and the information
the creditor will analyze in reaching a credit
decision. On the other hand, a creditor has
treated a request as an application, and is
subject to the adverse action notice require-
ments of §202.9 if, after evaluating informa-
tion, the creditor decides that it will not ap-
prove the request and communicates that de-
cision to the consumer. For example, if in re-
viewing a request for prequalification, a
creditor tells the consumer that it would not
approve an application for a mortgage be-
cause of a bankruptcy in the consumer’s
record, the creditor has denied an applica-
tion for credit.

9(a) Notification of action taken, ECOA no-
tice, and statement of specific reasons.

Paragraph 9(a)(1)

1. Timing of notice—when an application is
complete. Once a creditor has obtained all the
information it normally considers in making
a credit decision, the application is complete
and the creditor has 30 days in which to no-
tify the applicant of the credit decision. (See
also comment 2(f)-5.)

2. Notification of approval. Notification of
approval may be express or by implication.
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For example, the creditor will satisfy the no-
tification requirement when it gives the ap-
plicant the credit card, money, property, or
services requested.

3. Incomplete application—denial for incom-
pleteness. When an application is incomplete
regarding matters that the applicant can
complete and the creditor lacks sufficient
data for a credit decision, the creditor may
deny the application giving as the reason for
denial that the application is incomplete.
The creditor has the option, alternatively, of
providing a notice of incompleteness under
§202.9(c).

4. Incomplete application—denial for reasons
other than incompleteness. When an applica-
tion is missing information but provides suf-
ficient data for a credit decision, the cred-
itor may evaluate the application and notify
the applicant under this section as appro-
priate. If credit is denied, the applicant must
be given the specific reasons for the credit
denial (or notice of the right to receive the
reasons); in this instance the incompleteness
of the application cannot be given as the rea-
son for the denial.

5. Length of  counteroffer. Section
202.9(a)(1)(iv) does not require a creditor to
hold a counteroffer open for 90 days or any
other particular length of time.

6. Counteroffer combined with adverse action
notice. A creditor that gives the applicant a
combined counteroffer and adverse action
notice that complies with §202.9(a)(2) need
not send a second adverse action notice if
the applicant does not accept the
counteroffer. A sample of a combined notice
is contained in form C-4 of Appendix C to the
regulation.

7. Denial of a telephone application. When an
application is conveyed by means of tele-
phone and adverse action is taken, the cred-
itor must request the applicant’s name and
address in order to provide written notifica-
tion under this section. If the applicant de-
clines to provide that information, then the
creditor has no further notification responsi-
bility.

Paragraph 9(a)(3)

1. Coverage. In determining the rules in
this paragraph that apply to a given business
credit application, a creditor may rely on
the applicant’s assertion about the revenue
size of the business. (Applications to start a
business are governed by the rules in
§202.9(a)(3)(i).) If an applicant applies for
credit as a sole proprietor, the revenues of
the sole proprietorship will determine which
rules in the paragraph govern the applica-
tion. However, if an applicant applies for
business purpose credit as an individual, the
rules in paragraph 9(a)(3)(i) apply unless the
application is for trade or similar credit.

2. Trade credit. The term trade credit gen-
erally is limited to a financing arrangement
that involves a buyer and a seller—such as a
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supplier who finances the sale of equipment,
supplies, or inventory; it does not apply to
an extension of credit by a bank or other fi-
nancial institution for the financing of such
items.

3. Factoring. Factoring refers to a purchase
of accounts receivable, and thus is not sub-
ject to the act or regulation. If there is a
credit extension incident to the factoring ar-
rangement, the notification rules in
§202.9(a)(3)(ii) apply as do other relevant sec-
tions of the act and regulation.

4. Manner of compliance. In complying with
the notice provisions of the act and regula-
tion, creditors offering business credit may
follow the rules governing consumer credit.
Similarly, creditors may elect to treat all
business credit the same (irrespective of rev-
enue size) by providing notice in accordance
with §202.9(a)(3)(i).

5. Timing of notification. A creditor subject
to §202.9(a)(3)(ii)(A) is required to notify a
business credit applicant, orally or in writ-
ing, of action taken on an application within
a reasonable time of receiving a completed
application. Notice provided in accordance
with the timing requirements of §202.9(a)(1)
is deemed reasonable in all instances.

9(b) Form of ECOA notice and statement spe-
cific reasons.

Paragraph 9(b)(1)

1. Substantially similar notice. The ECOA no-
tice sent with a notification of a credit de-
nial or other adverse action will comply with
the regulation if it is ‘‘substantially similar”
to the notice contained in §202.9(b)(1). For
example, a creditor may add a reference to
the fact that the ECOA permits age to be
considered in certain scoring systems, or add
a reference to a similar state statute or reg-
ulation and to a state enforcement agency.

Paragraph 9(b)(2)

1. Number of specific reasons. A creditor
must disclose the principal reasons for deny-
ing an application or taking other adverse
action. The regulation does not mandate
that a specific number of reasons be dis-
closed, but disclosure of more than four rea-
sons is not likely to be helpful to the appli-
cant.

2. Source of specific reasons. The specific
reasons disclosed under §202.9 (a)(2) and (b)(2)
must relate to and accurately describe the
factors actually considered or scored by a
creditor.

3. Description of reasons. A creditor need
not describe how or why a factor adversely
affected an applicant. For example, the no-
tice may say ‘‘length of residence’” rather
than ‘“too short a period of residence.”

4. Credit scoring system. If a creditor bases
the denial or other adverse action on a credit
scoring system, the reasons disclosed must
relate only to those factors actually scored
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in the system. Moreover, no factor that was
a principal reason for adverse action may be
excluded from disclosure. The creditor must
disclose the actual reasons for denial (for ex-
ample, “‘age of automobile’”) even if the rela-
tionship of that factor to predicting credit-
worthiness may not be clear to the appli-
cant.

5. Credit scoring—method for selecting rea-
sons. The regulation does not require that
any one method be used for selecting reasons
for a credit denial or other adverse action
that is based on a credit scoring system.
Various methods will meet the requirements
of the regulation. One method is to identify
the factors for which the applicant’s score
fell furthest below the average score for each
of those factors achieved by applicants
whose total score was at or slightly above
the minimum passing score. Another method
is to identify the factors for which the appli-
cant’s score fell furthest below the average
score for each of those factors achieved by
all applicants. These average scores could be
calculated during the development or use of
the system. Any other method that produces
results substantially similar to either of
these methods is also acceptable under the
regulation.

6. Judgmental system. If a creditor uses a
judgmental system, the reasons for the de-
nial or other adverse action must relate to
those factors in the applicant’s record actu-
ally reviewed by the person making the deci-
sion.

7. Combined credit scoring and judgmental
system. If a creditor denies an application
based on a credit evaluation system that em-
ploys both credit scoring and judgmental
components, the reasons for the denial must
come from the component of the system that
the applicant failed. For example, if a cred-
itor initially credit scores an application and
denies the credit request as a result of that
scoring, the reasons disclosed to the appli-
cant must relate to the factors scored in the
system. If the application passes the credit
scoring stage but the creditor then denies
the credit request based on a judgmental as-
sessment of the applicant’s record, the rea-
sons disclosed must relate to the factors re-
viewed judgmentally, even if the factors
were also considered in the credit scoring
component.

8. Automatic denial. Some credit decision
methods contain features that call for auto-
matic denial because of one or more negative
factors in the applicant’s record (such as the
applicant’s previous bad credit history with
that creditor, the applicant’s declaration of
bankruptcy, or the fact that the applicant is
a minor). When a creditor denies the credit
request because of an automatic-denial fac-
tor, the creditor must disclose that specific
factor.

9. Combined ECOA-FCRA disclosures. The
ECOA requires disclosure of the principal
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reasons for denying or taking other adverse
action on an application for an extension of
credit. The Fair Credit Reporting Act re-
quires a creditor to disclose when it has
based its decision in whole or in part on in-
formation from a source other than the ap-
plicant or from its own files. Disclosing that
a credit report was obtained and used to
deny the application, as the FCRA requires,
does not satisfy the ECOA requirement to
disclose specific reasons. For example, if the
applicant’s credit history reveals delinquent
credit obligations and the application is de-
nied for that reason, to satisfy §202.9(b)(2)
the creditor must disclose that the applica-
tion was denied because of the applicant’s
delinguent credit obligations. To satisfy the
FCRA requirement, the credit must also dis-
close that a credit report was obtained and
used to deny credit. Sample forms C-1
through C-5 of appendix C of the regulation
provide for the two disclosures.
9(c) Incomplete applications.

Paragraph 9(c)(2)

1. Reapplication. If information requested
by a creditor is submitted by an applicant
after the expiration of the time period des-
ignated by the creditor, the creditor may re-
quire the applicant to make a new applica-
tion.

Paragraph 9(c)(3)

1. Oral inquiries for additional information. If
the applicant fails to provide the informa-
tion in response to an oral request, a cred-
itor must send a written notice to the appli-
cant within the 30-day period specified in
§202.9 (c)(1) and (c)(2). If the applicant does
provide the information, the creditor shall
take action on the application and notify the
applicant in accordance with §202.9(a).

9(g) Applications submitted through a third
party.

1. Third parties. The notification of adverse
action may be given by one of the creditors
to whom an application was submitted. Al-
ternatively, the third party may be a non-
creditor.

2. Third-party notice—enforcement agency. If
a single adverse action notice is being pro-
vided to an applicant on behalf of several
creditors and they are under the jurisdiction
of different federal enforcement agencies,
the notice need not name each agency; dis-
closure of any one of them will suffice.

3. Third-party notice—liability. When a no-
tice is to be provided through a third party,
a creditor is not liable for an act or omission
of the third party that constitutes a viola-
tion of the regulation if the creditor accu-
rately and in a timely manner provided the
third party with the information necessary
for the notification and maintains reason-
able procedures adapted to prevent such vio-
lations.
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Section 202.10—Furnishing of Credit
Information

1. Scope. The requirements of §202.10 for
designating and reporting credit information
apply only to consumer credit transactions.
Moreover, they apply only to creditors that
opt to furnish credit information to credit
bureaus or to other creditors; there is no re-
quirement that a creditor furnish credit in-
formation on its accounts.

2. Reporting on all accounts. The require-
ments of §202.10 apply only to accounts held
or used by spouses. However, a creditor has
the option to designate all joint accounts (or
all accounts with an authorized user) to re-
flect the participation of both parties,
whether or not the accounts are held by per-
sons married to each other.

3. Designating accounts. In designating ac-
counts and reporting credit information, a
creditor need not distinguish between ac-
counts on which the spouse is an authorized
user and accounts on which the spouse is a
contractually liable party.

4. File and index systems. The regulation
does not require the creation or maintenance
of separate files in the name of each partici-
pant on a joint or user account, or require
any other particular system of record-
keeping or indexing. It requires only that a
creditor be able to report information in the
name of each spouse on accounts covered by
§202.10. Thus, if a creditor receives a credit
inquiry about the wife, it should be able to
locate her credit file without asking the hus-
band’s name.

10(a) Designation of accounts.

1. New parties. When new parties who are
spouses undertake a legal obligation on an
account, as in the case of a mortgage loan
assumption, the creditor should change the
designation on the account to reflect the
new parties and should furnish subsequent
credit information on the account in the new
names.

2. Request to change designation of account.
A request to change the manner in which in-
formation concerning an account is fur-
nished does not alter the legal liability of ei-
ther spouse upon the account and does not
require a creditor to change the name in
which the account is maintained.

Section 202.11 Relation to State Law

11(a) Inconsistent state laws.

1. Preemption determination—New York. Ef-
fective November 11, 1988, the Board has de-
termined that the following provisions in the
state law of New York are preempted by the
federal law:

¢ Article 15, section 296a(l)(b)—Unlawful
discriminatory practices in relation to credit
on the basis of race, creed, color, national or-
igin, age, sex, marital status, or disability.
This provision is preempted to the extent
that it bars taking a prohibited basis into
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account when establishing eligibility for cer-
tain special-purpose credit programs.

« Article 15, section 296a(l)(c)—Unlawful
discriminatory practice to make any record
or inquiry based on race, creed, color, na-
tional origin, age, sex, marital status, or dis-
ability. This provision is preempted to the
extent that it bars a creditor from request-
ing and considering information regarding
the particular characteristics (for example,
race, national origin, or sex) required for eli-
gibility for special-purpose credit programs.

2. Preemption determination—Ohio. Effective
July 23, 1990, the Board has determined that
the following provision in the state law of
Ohio is preempted by the federal law:

« Section 4112.021(B)(1)—Unlawful discrimi-
natory practices in credit transactions. This
provision is preempted to the extent that it
bars asking or favorably considering the age
of an elderly applicant; prohibits the consid-
eration of age in a credit scoring system;
permits without limitation the consider-
ation of age in real estate transactions; and
limits the consideration of age in special-
purpose credit programs to certain govern-
ment-sponsored programs identified in the
state law.

Section 202.12—Record Retention

12(a) Retention of prohibited information.

1. Receipt of prohibited information. Unless
the creditor specifically requested such in-
formation, a creditor does not violate this
section when it receives prohibited informa-
tion from a consumer reporting agency.

2. Use of retained information. Although a
creditor may keep in its files prohibited in-
formation as provided in §202.12(a), the cred-
itor may use the information in evaluating
credit applications only if permitted to do so
by §202.6.

12(b) Preservation of records.

1. Copies. A copy of the original record in-
cludes carbon copies, photocopies, microfilm
or microfiche copies, or copies produced by
any other accurate retrieval system, such as
documents stored and reproduced by com-
puter. A creditor that uses a computerized or
mechanized system need not keep a written
copy of a document (for example, an adverse
action notice) if it can regenerate all perti-
nent information in a timely manner for ex-
amination or other purposes.

2. Computerized decisions. A creditor that
enters information items from a written ap-
plication into a computerized or mechnaized
system and makes the credit decision me-
chanically, based only on the items of infor-
mation entered into the system, may comply
with §202.12(b) by retaining the information
actually entered. It is not required to store
the complete written application, nor is it
required to enter the remaining items of in-
formation into the system. If the transaction
is subject to §202.13, however, the creditor is
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required to enter and retain the data on per-
sonal characteristics in order to comply with
the requirements of that section.

Paragraph 12(b)(3)

1. Withdrawn and brokered applications. In
most cases, the 25-month retention period
for applications runs from the date a notifi-
cation is sent to the applicant granting or
denying the credit requested. In certain
transactions, a creditor is not obligated to
provide a notice of the action taken. (See,
for example, comment 9-2.) In such cases, the
25-month requirement runs from the date of
application, as when:

« An application is withdrawn by the appli-
cant.

« An application is submitted to more than
one creditor on behalf of the applicant, and
the application is approved by one of the
other creditors.

12(b)(6) Self-tests

1. The rule requires all written or recorded
information about a self-test to be retained
for 25 months after a self-test has been com-
pleted. For this purpose, a self-test is com-
pleted after the creditor has obtained the re-
sults and made a determination about what
corrective action, if any, is appropriate.
Creditors are required to retain information
about the scope of the self-test, the method-
ology used and time period covered by the
self-test, the report or results of the self-test
including any analysis or conclusions, and
any corrective action taken in response to
the self-test.

Section 202.13—Information for Monitoring
purposes

13(a) Information to be requested.

1. Natural person. Section 202.13 applies
only to applications from natural persons.

2. Principal residence. The requirements of
§202.13 apply only if an application relates to
a dwelling that is or will be occupied by the
applicant as the principal residence. A credit
application related to a vacation home or a
rental unit is not covered. In the case of a
two- to four-unit dwelling, the application is
covered if the applicant intends to occupy
one of the units as a principal residence.

3. Temporary financing. An application for
temporary financing to construct a dwelling
is not subject to §202.13. But an application
for both a temporary loan to finance con-
struction of a dwelling and a permanent
mortgage loan to take effect upon the com-
pletion of construction is subject to §202.13.

4. New principal residence. A person can
have only one principal residence at a time.
However, if a person buys or builds a new
dwelling that will become that person’s prin-
cipal residence within a year or upon com-
pletion of construction, the new dwelling is
considered the principal residence for pur-
poses of §202.13.
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5. Transactions not covered. The informa-
tion-collection requirements of this section
apply to applications for credit primarily for
the purchase or refinancing of a dwelling
that is or will become the applicant’s prin-
cipal residence. Therefore, applications for
credit secured by the applicant’s principal
residence but made primarily for a purpose
other than the purchase or refinancing of the
principal residence (such as loans for home
improvement and debt consolidation) are not
subject to information-collection require-
ments. An application for an open-end home
equity line of credit is not subject to this
section unless it is readily apparent to the
creditor when the application is taken that
the primary purpose of the line is for the
purchase or refinancing of a principal dwell-
ing.

6. Refinancings. A refinancing occurs when
an existing obligation is satisfied and re-
placed by a new obligation undertaken by
the same borrower. A creditor that receives
an application to refinance an existing ex-
tension of credit made by that creditor for
the purchase of the applicant’s dwelling may
request the monitoring information again
but is not required to do so if it was obtained
in the earlier transaction.

7. Data collection under Regulation C. See
comment 5(b)(2)-2.

13(b) Obtaining of information.

1. Forms for collecting data. A creditor may
collect the information specified in §202.13(a)
either on an application form or on a sepa-
rate form referring to the application.

2. Written applications. The regulation re-
quires written applications for the types of
credit covered by §202.13. A creditor can sat-
isfy this requirement by recording in writing
or by means of computer the information
that the applicant provides orally and that
the creditor normally considers in a credit
decision.

3. Telephone, mail applications. If an appli-
cant does not apply in person for the credit
requested, a creditor does not have to com-
plete the monitoring information. For exam-
ple:

« When a creditor accepts an application
by telephone, it does not have to request the
monitoring information.

« When a creditor accepts an application
by mail, it does not have to make a special
request to the applicant if the applicant fails
to complete the monitoring information on
the application form sent to the creditor.

If it is not evident on the face of the appli-
cation that it was received by mail or tele-
phone, the creditor should indicate on the
form or other application record how the ap-
plication was received.

4. Applications through electronic media. If
an applicant applies through an electronic
medium (for example, the Internet or a fac-
simile) without video capability that allows
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the creditor to see the applicant, the cred-
itor may treat the application as if it were
received by mail or telephone.

5. Applications through video. If a creditor
takes an application through a medium that
allows the creditor to see the applicant, the
creditor treats the application as taken in
person and must note the monitoring infor-
mation on the basis of visual observation or
surname, if the applicant chooses not to pro-
vide the information.

6. Applications through loan-shopping serv-
ices. When a creditor receives an application
through an unaffiliated loan-shopping serv-
ice, it does not have to request the moni-
toring information for purposes of the ECOA
or Regulation B. Creditors subject to the
Home Mortgage Disclosure Act should be
aware, however, that data collection may be
called for under Regulation C which gen-
erally requires creditors to report, among
other things, the sex and race or national or-
igin of an applicant on brokered applications
or applications received through a cor-
respondent.

7. Inadvertent notation. If a creditor inad-
vertently obtains the monitoring informa-
tion in a dwelling related transaction not
covered by §202.13, the creditor may process
and retain the application without violating
the regulation.

13(c) Disclosure to applicant(s).

1. Procedures for providing disclosures. The
disclosures to an applicant regarding the
monitoring information may be provided in
writing. Appendix B contains a sample dis-
closure. A creditor may devise its own dis-
closure so long as it is substantially similar.
The creditor need not orally request the ap-
plicant to provide the monitoring informa-
tion if it is requested in writing.

13(d) Substitute monitoring program.

1. Substitute program. An enforcement agen-
cy may adopt, under its established rule-
making or enforcement procedures, a pro-
gram requiring creditors under its jurisdic-
tion to collect information in addition to
that required by this section.

Section 202.14—Enforcement, penalties and

liabilities

14(c) Failure of compliance.

1. Inadvertent errors. Inadvertent errors in-
clude, but are not limited to, clerical mis-
take, calculation error, computer malfunc-
tion, and printing error. An error of legal
judgment is not an inadvertent error under
the regulation.

2. Correction of error. For inadvertent errors
that occur under §§202.12 and 202.13, this sec-
tion requires that they be corrected prospec-
tively only.
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Section 202.15—Incentives for Self-testing and
Self-correction

15(a) General Rules

15(a)(1) Voluntary Self-Testing and Correction

1. Activities required by any governmental
authority are not voluntary self-tests. A
governmental authority includes both ad-
ministrative and judicial authorities for fed-
eral, state, and local governments.

15(a)(2) Corrective Action Required

1. To qualify for the privilege, appropriate
corrective action is required when the re-
sults of a self-test show that it is more likely
than not that there has been a violation of
the ECOA or this regulation. A self-test is
also privileged when it identifies no viola-
tions.

2. In some cases, the issue of whether cer-
tain information is privileged may arise be-
fore the self-test is complete or corrective
actions are fully under way. This would not
necessarily prevent a creditor from asserting
the privilege. In situations where the self-
test is not complete, for the privilege to
apply the lender must satisfy the regula-
tion’s requirements within a reasonable pe-
riod of time. To assert the privilege where
the self-test shows a likely violation, the
rule requires, at a minimum, that the cred-
itor establish a plan for corrective action
and a method to demonstrate progress in im-
plementing the plan. Creditors must take ap-
propriate corrective action on a timely basis
after the results of the self-test are known.

3. A creditor’s determination about the
type of corrective action needed, or a finding
that no corrective action is required, is not
conclusive in determining whether the re-
quirements of this paragraph have been sat-
isfied. If a creditor’s claim of privilege is
challenged, an assessment of the need for
corrective action or the type of corrective
action that is appropriate must be based on
a review of the self-testing results, which
may require an in camera inspection of the
privileged documents.

15(a)(3) Other privileges

1. A creditor may assert the privilege es-
tablished under this section in addition to
asserting any other privilege that may
apply, such as the attorney-client privilege
or the work product privilege. Self-testing
data may still be privileged under this sec-
tion, whether or not the creditor’s assertion
of another privilege is upheld.
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15(b) Self-test Defined
15(b)(1) Definition
Paragraph 15(b)(1)(i)

1. To qualify for the privilege, a self-test
must be sufficient to constitute a determina-
tion of the extent or effectiveness of the
creditor’s compliance with the act and Regu-
lation B. Accordingly, a self-test is only
privileged if it was designed and used for
that purpose. A self-test that is designed or
used to determine compliance with other
laws or regulations or for other purposes is
not privileged under this rule. For example,
a self-test designed to evaluate employee ef-
ficiency or customers’ satisfaction with the
level of service provided by the creditor is
not privileged even if evidence of discrimina-
tion is uncovered incidentally. If a self-test
is designed for multiple purposes, only the
portion designed to determine compliance
with the ECOA is eligible for the privilege.

Paragraph 15(b)(1)(ii)

1. The principal attribute of self-testing is
that it constitutes a voluntary undertaking
by the creditor to produce new data or fac-
tual information that otherwise would not
be available and could not be derived from
loan or application files or other records re-
lated to credit transactions. Self-testing in-
cludes, but is not limited to, the practice of
using fictitious applicants for credit (test-
ers), either with or without the use of
matched pairs. A creditor may elect to test
a defined segment of its business, for exam-
ple, loan applications processed by a specific
branch or loan officer, or applications made
for a particular type of credit or loan pro-
gram. A creditor also may use other methods
of generating information that is not avail-
able in loan and application files, such as
surveying mortgage loan applicants. To the
extent permitted by law, creditors might
also develop new methods that go beyond
traditional pre-application testing, such as
hiring testers to submit fictitious loan appli-
cations for processing.

2. The privilege does not protect a credi-
tor’s analysis performed as part of proc-
essing or underwriting a credit application.
A creditor’s evaluation or analysis of its
loan files, Home Mortgage Disclosure Act
data, or similar types of records (such as
broker or loan officer compensation records)
does not produce new information about a
creditor’s compliance and is not a self-test
for purposes of this section. Similarly, a sta-
tistical analysis of data derived from exist-
ing loan files is not privileged.

15(b)(3) Types of Information not Privileged
Paragraph 15(b)(3)(i)

1. The information listed in this paragraph
is not privileged and may be used to deter-
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mine whether the prerequisites for the privi-
lege have been satisfied. Accordingly, a cred-
itor might be asked to identify the self-test-
ing method, for example, whether pre-appli-
cation testers were used or data were com-
piled by surveying loan applicants. Informa-
tion about the scope of the self test (such as
the types of credit transactions examined, or
the geographic area covered by the test) also
is not privileged.

Paragraph 15(b)(3)(ii)

1. Property appraisal reports, minutes of
loan committee meetings or other docu-
ments reflecting the basis for a decision to
approve or deny an application, loan policies
or procedures, underwriting standards, and
broker compensation records are examples of
the types of records that are not privileged.
If a creditor arranges for testers to submit
loan applications for processing, the records
are not related to actual credit transactions
for purposes of this paragraph and may be
privileged self-testing records.

15(c) Appropriate Corrective Action

1. The rule only addresses what corrective
actions are required for a creditor to take
advantage of the privilege in this section. A
creditor may still be required to take other
actions or provide additional relief if a for-
mal finding of discrimination is made.

15(c)(1) General Requirement

1. Appropriate corrective action is required
even though no violation has been formally
adjudicated or admitted by the creditor. In
determining whether it is more likely than
not that a violation occurred, a creditor
must treat testers as if they are actual appli-
cants for credit. A creditor may not refuse to
take appropriate corrective action under
this section because the self-test used ficti-
tious loan applicants. The fact that a test-
er’s agreement with the creditor waives the
tester’s legal right to assert a violation does
not eliminate the requirement for the cred-
itor to take corrective action, although no
remedial relief for the tester is required
under paragraph 15(c)(3).

15(c)(2) Determining the Scope of Appropriate
Corrective Action

1. Whether a creditor has taken or is tak-
ing corrective action that is appropriate will
be determined on a case-by-case basis. Gen-
erally, the scope of the corrective action
that is needed to preserve the privilege is
governed by the scope of the self-test. For
example, a creditor that self-tests mortgage
loans and discovers evidence of discrimina-
tion may focus its corrective actions on
mortgage loans, and is not required to ex-
pand its testing to other types of loans.

2. In identifying the policies or practices
that are the likely cause of the violation, a
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creditor might identify inadequate or im-
proper lending policies, failure to implement
established policies, employee conduct, or
other causes. The extent and scope of a like-
ly violation may be assessed by determining
which areas of operations are likely to be af-
fected by those policies and practices, for ex-
ample, by determining the types of loans and
stages of the application process involved
and the branches or offices where the viola-
tions may have occurred.

3. Depending on the method and scope of
the self-test and the results of the test, ap-
propriate corrective action may include one
or more of the following:

i. If the self-test identifies individuals
whose applications were inappropriately
processed, offering to extend credit if the ap-
plication was improperly denied and compen-
sating such persons for out-of-pocket costs
and other compensatory damages;

ii. Correcting institutional polices or pro-
cedures that may have contributed to the
likely violation, and adopting new policies
as appropriate;

iii. ldentifying and then training and/or
disciplining the employees involved;

iv. Developing outreach programs, mar-
keting strategies, or loan products to serve
more effectively segments of the lender’s
markets that may have been affected by the
likely discrimination; and

v. Improving audit and oversight systems
to avoid a recurrence of the likely viola-
tions.

15(c)(3) Types of Relief

Paragraph 15(c)(3)(ii)

1. The use of pre-application testers to
identify policies and practices that illegally
discriminate does not require creditors to re-
view existing loan files for the purpose of
identifying and compensating applicants
who might have been adversely affected.

2. If a self-test identifies a specific appli-
cant that was subject to discrimination on a
prohibited basis, in order to qualify for the
privilege in this section the creditor must
provide appropriate remedial relief to that
applicant; the creditor would not be required
under this paragraph to identify other appli-
cants who might also have been adversely af-
fected.

Paragraph 15(c)(3)(iii)

1. A creditor is not required to provide re-
medial relief to an applicant that would not
be available by law. An applicant might also
be ineligible from obtaining certain types of
relief due to changed circumstances. For ex-
ample, a creditor is not required to offer
credit to a denied applicant if the applicant
no longer qualifies for the credit due to a
change in financial circumstances, although
some other type of relief might be appro-
priate.
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15(d)(1) Scope of Privilege

1. The privilege applies with respect to any
examination, investigation or proceeding by
federal, state, or local government agencies
relating to compliance with the Act or this
regulation. Accordingly, in a case brought
under the ECOA, the privilege established
under this section preempts any inconsistent
laws or court rules to the extent they might
require disclosure of privileged self-testing
data. The privilege does not apply in other
cases, for example, litigation filed solely
under a state’s fair lending statute. In such
cases, if a court orders a creditor to disclose
self-test results, the disclosure is not a vol-
untary disclosure or waiver of the privilege
for purposes of paragraph 15(d)(2); creditors
may protect the information by seeking a
protective order to limit availability and use
of the self-testing data and prevent dissemi-
nation beyond what is necessary in that
case. Paragraph 15(d)(1) precludes a party
who has obtained privileged information
from using it in a case brought under the
ECOA, provided the creditor has not lost the
privilege through voluntarily disclosure
under paragraph 15(d)(2).

15(d)(2) Loss of Privilege
Paragraph 15(d)(2)(i)

1. Corrective action taken by a creditor, by
itself, is not considered a voluntary disclo-
sure of the self-test report or results. For ex-
ample, a creditor does not disclose the re-
sults of a self-test merely by offering to ex-
tend credit to a denied applicant or by invit-
ing the applicant to reapply for credit. Vol-
untary disclosure could occur under this
paragraph, however, if the creditor disclosed
the self-test results in connection with a new
offer of credit.

2. Disclosure of self-testing results to an
independent contractor acting as an auditor
or consultant for the creditor on compliance
matters does not result in loss of the privi-
lege.

Paragraph 15(d)(2)(ii)

1. The privilege is lost if the creditor dis-
closes privileged information, such as the re-
sults of the self-test. The privilege is not lost
if the creditor merely reveals or refers to the
existence of the self-test.

Paragraph 15(d)(2)(iii)

1. A creditor’s claim of privilege may be
challenged in a court or administrative law
proceeding with appropriate jurisdiction. In
resolving the issue, the presiding officer may
require the creditor to produce privileged in-
formation about the self-test.
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Paragraph 15(d)(3) Limited use of Privileged
Information

1. A creditor may be required to produce
privileged documents for the purpose of de-
termining a penalty or remedy after a viola-
tion of the ECOA or Regulation B has been
formally adjudicated or admitted. A credi-
tor’s compliance with this requirement does
not evidence the creditor’s intent to forfeit
the privilege.

APPENDIX B—MODEL APPLICATION FORMS

1. FHLMC/FNMA form—residential loan ap-
plication. The uniform residential loan appli-
cation form (FHLMC 65/FNMA 1003), includ-
ing supplemental form (FHLMC 65A/FNMA
1003A), prepared by the Federal Home Loan
Mortgage Corporation and the Federal Na-
tional Mortgage Association and dated May
1991 may be used by creditors without vio-
lating this regulation even though the form’s
listing of race or national origin categories
in the “Information for Government Moni-
toring Purposes’” section differs from the
classifications currently  specified in
§202.13(a)(1). The classifications used on the
FNMA-FHLMC form are those required by
the U.S. Office of Management and Budget
for notation of race and ethnicity by federal
programs in their administrative reporting
and statistical activities. Creditors that are
governed by the monitoring requirements of
Regulation B (which limits collection to ap-
plications primarily for the purchase or refi-
nancing of the applicant’s principal resi-
dence) should delete, strike, or modify the
data-collection section on the form when
using it for transactions not covered by
§202.13(a) to ensure that they do not collect
the information. Creditors that are subject
to more extensive collection requirements
by a substitute monitoring program under
§202.13(d) or by the Home Mortgage Disclo-
sure Act (HMDA) may use the form as
issued, in compliance with the substitute
program or HMDA.

2. FHLMC/FNMA form—home-improvement
loan application. The home-improvement and
energy loan application form (FHLMC 703/
FNMA 1012), prepared by the Federal Home
Loan Mortgage Corporation and the Federal
National Mortgage Association and dated
October 1986, complies with the requirements
of the regulation for some creditors but not
others because of the form’s section on ““In-
formation for Government Monitoring Pur-
poses.” Creditors that are governed by
§202.13(a) of the regulation (which limits col-
lection to applications primarily for the pur-
chase or refinancing of the applicant’s prin-
cipal residence) should delete, strike, or
modify the data collection section on the
form when using it for transactions not cov-
ered by §202.13(a) to assure that they do not
collect the information. Creditors that are
subject to more extensive collection require-
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ments by a substitute monitoring program
under §202.13(d) may use the form as issued,
in compliance with that substitute program.

APPENDIX C—SAMPLE NOTIFICATION FORMS

Form C-9. Creditors may design their own
form, add to, or modify the model form to re-
flect their individual policies and proce-
dures. For example, a creditor may want to
add:

i. A telephone number that applicants may
call to leave their name and the address to
which an appraisal report should be sent.

ii. A notice of the cost the applicant will
be required to pay the creditor for the ap-
praisal or a copy of the report.

[50 FR 48026, Nov. 20, 1985, as amended at 52
FR 10733, Apr. 3, 1987; 53 FR 11045, Apr. 5,
1988; 54 FR 9416, Mar. 7, 1989; 55 FR 12472, Apr.
4, 1990; 55 FR 14830, Apr. 19, 1990; Reg. B, EC-
1, 56 FR 14462, Apr. 10, 1991; 56 FR 16265, Apr.
22, 1991; Reg. B, EC-1, 57 FR 12203, Apr. 9,
1992; Reg. B, 60 FR 29967, 29968, 29969, June 7,
1995; 61 FR 50950, 50951, Sept. 30, 1996; 62 FR
66419, Dec. 18, 1997]

PART 203—HOME MORTGAGE
DISCLOSURE (REGULATION C)

Sec.

203.1 Authority, purpose, and scope.
203.2 Definitions.

203.3 Exempt institutions.

203.4 Compilation of loan data.
203.5 Disclosure and reporting.
203.6 Enforcement.

APPENDIX A TO PART 203—FORM AND INSTRUC-
TIONS FOR COMPLETION OF HMDA LOAN/
APPLICATION REGISTER

APPENDIX B TO PART 203—FORM AND INSTRUC-
TIONS FOR DATA COLLECTION ON RACE OR
NATIONAL ORIGIN AND SEX

SUPPLEMENT | TO PART 203—STAFF CoM-
MENTARY

AUTHORITY: 12 U.S.C. 2801-2810.

SOURCE: 54 FR 51362, Dec. 15, 1989, unless
otherwise noted.

§203.1 Authority, purpose, and scope.

(a) Authority. This regulation is
issued by the Board of Governors of the
Federal Reserve System (‘‘Board’’) pur-
suant to the Home Mortgage Disclo-
sure Act (12 U.S.C. 2801 et seq.), as
amended. The information-collection
requirements have been approved by
the U.S. Office of Management and
Budget under 44 U.S.C. 3501 et seq. and
have been assigned OMB Numbers 1557-
0159, 3064-0046, 1550-0021, and 7100-0247
for institutions reporting data to the
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Office of the Comptroller of the Cur-
rency, the Federal Deposit Insurance
Corporation, the Office of Thrift Super-
vision, and the Federal Reserve Sys-
tem, respectively; numbers for the Na-
tional Credit Union Administration
and the Department of Housing and
Urban Development are pending.

(b) Purpose. (1) This regulation imple-
ments the Home Mortgage Disclosure
Act, which is intended to provide the
public with loan data that can be used:

(i) To help determine whether finan-
cial institutions are serving the hous-
ing needs of their communities;

(if) To assist public officials in dis-
tributing public-sector investments so
as to attract private investment to
areas where it is needed; and

(iii) To assist in identifying possible
discriminatory lending patterns and
enforcing antidiscrimination statutes.

(2) Neither the act nor this regula-
tion is intended to encourage unsound
lending practices or the allocation of
credit.

(c) Scope. This regulation applies to
certain financial institutions, includ-
ing banks, saving associations, credit
unions, and other mortgage lending in-
stitutions, as defined in §203.2(e). It re-
quires an institution to report data to
its supervisory agency about home pur-
chase and home improvement loans it
originates or purchases, or for which it
receives applications; and to disclose
certain data to the public.

(d) Loan aggregation and central data
depositories. Using the loan data made
available by financial institutions, the
Federal Financial Institutions Exam-
ination Council will prepare disclosure
statements and will produce various re-
ports for individual institutions for
each metropolitan statistical area
(MSA), showing lending patterns by lo-
cation, age of housing stock, income
level, sex, and racial characteristics.
The disclosure statements and reports
will be available to the public at cen-
tral data depositories located in each
MSA. A listing of central data deposi-
tories can be obtained from the Federal
Financial Institutions Examination
Council, Washington, DC 20006.

[Reg. C, 54 FR 51362, Dec. 15, 1989, as amended
at 63 FR 52142, Sept. 30, 1998]
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§203.2 Definitions.

In this regulation:

(a) Act means the Home Mortgage
Disclosure Act (12 U.S.C. 2801 et seq.),
as amended.

(b) Application means an oral or writ-
ten request for a home purchase or
home improvement loan that is made
in accordance with procedures estab-
lished by a financial institution for the
type of credit requested.

(c) Branch office means: (1) Any office
of a bank, savings association, or cred-
it union that is approved as a branch
by a federal or state supervisory agen-
cy, but excludes free-standing elec-
tronic terminals such as automated
teller machines;

(2) Any office of a mortgage lending
institution (other than a bank, savings
association, or credit union) that takes
applications from the public for home
purchase or home improvement loans.
A mortgage lending institution is also
deemed to have a branch office in an
MSA if, in the preceding calendar year,
it received applications for, originated,
or purchased five or more home pur-
chase or home improvement loans on
property located in that MSA.

(d) Dwelling means a residential
structure (whether or not it is attached
to real property) located in a state of
the United States of America, the Dis-
trict of Columbia, or the Common-
wealth of Puerto Rico. The term in-
cludes an individual condominium
unit, cooperative unit, or mobile or
manufactured home.

(e) Financial institution means:

(1) A bank, savings association, or
credit union that originated in the pre-
ceding calendar year a home purchase
loan (other than temporary financing
such as a construction loan), including
a refinancing of a home purchase loan,
secured by a first lien on a one- to four-
family dwelling if:

(i) The institution
sured or regulated; or

(if) The loan is insured, guaranteed,
or supplemented by any federal agency;
or

(iii) The institution intended to sell
the loan to the Federal National Mort-
gage Association or the Federal Home
Loan Mortgage Corporation;

(2) A for-profit mortgage lending in-
stitution (other than a bank, savings

is federally in-
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association, or credit union) whose
home purchase loan originations (in-
cluding refinancings of home purchase
loans) equaled or exceeded ten percent
of its loan origination volume, meas-
ured in dollars, in the preceding cal-
endar year.

(f) Home improvement loan means any
loan that:

(1) Is for the purpose, in whole or in
part, of repairing, rehabilitating, re-
modeling, or improving a dwelling or
the real property on which it is lo-
cated; and

(2) Is classified by the financial insti-
tution as a home improvement loan.

(g) Home purchase loan means any
loan secured by and made for the pur-
pose of purchasing a dwelling.

(h) Metropolitan statistical area or MSA
means a metropolitan statistical area
or a primary metropolitan statistical
area, as defined by the U.S. Office of
Management and Budget.

[Reg. C, 54 FR 51362, Dec. 15, 1989, as amended
at 56 FR 59857, Nov. 26, 1991; 59 FR 63704, Dec.
9, 1994]

§203.3 Exempt institutions.

(a) Exemption based on location, asset
size, or number of home purchase loans.
(1) A bank, savings association, or
credit union is exempt from the re-
quirements of this part for a given cal-
endar year if on the preceding Decem-
ber 31:

(i) The institution had neither a
home office nor a branch office in an
MSA; or

(i) The institution’s total assets
were at or below the asset threshold es-
tablished by the Board. The asset
threshold was adjusted from $10 million
to $28 million as of December 31, 1996.
For subsequent years, the Board will
adjust the threshold based on the year-
to-year change in the average of the
Consumer Price Index for Urban Wage
Earners and Clerical Workers, not sea-
sonally adjusted, for each twelve-
month period ending in November,
with rounding to the nearest million.
The Board will publish any adjustment
to the asset figure in December in the
staff commentary.

(2) A for-profit mortgage lending in-
stitution (other than a bank, savings
association, or credit union) is exempt
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from the requirements of this part for
a given calendar year if:

(i) The institution had neither a
home office nor a branch office in an
MSA on the preceding December 31; or

(i) The institution’s total assets
combined with those of any parent cor-
poration were $10 million or less on the
preceding December 31, and the institu-
tion originated fewer than 100 home
purchase loans (including refinancings
of home purchase loans) in the pre-
ceding calendar year.

(b) Exemption based on state law. (1) A
state-chartered or state-licensed finan-
cial institution is exempt from the re-
quirements of this regulation if the
Board determines that the institution
is subject to a state disclosure law that
contains requirements substantially
similar to those imposed by this regu-
lation and contains adequate provi-
sions for enforcement.

(2) Any state, state-chartered or
state-licensed financial institution, or
association of such institutions may
apply to the Board for an exemption
under this paragraph.

(3) An institution that is exempt
under this paragraph shall submit the
data required by the state disclosure
law to its state supervisory agency for
purposes of aggregation.

(c) Loss of exemption. (1) An institu-
tion losing an exemption that was
based on the criteria set forth in para-
graph (a) of this section shall comply
with this part beginning with the cal-
endar year following the year in which
it lost its exemption.

(2) An institution losing an exemp-
tion that was based on state law under
paragraph (b) of this section shall com-
ply with this regulation beginning with
the calendar year following the year
for which it last reported loan data
under the state disclosure law.

[Reg. C, 54 FR 51362, Dec. 15, 1989, as amended
at 57 FR 56965, Dec. 2, 1992; 62 FR 28623, May
27, 1997; 63 FR 52142, Sept. 30, 1998]

§203.4 Compilation of loan data.

(a) Data format and itemization. A fi-
nancial institution shall collect data
regarding applications for, and origina-
tions and purchases of, home purchase
and home improvement loans (includ-
ing refinancings of both) for each cal-
endar year. These transactions shall be
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recorded, within thirty calendar days
after the end of each calendar quarter
in which final action is taken (such as
origination or purchase of a loan, or
denial or withdrawal of an application),
on a register in the format prescribed
in Appendix A of this part and shall in-
clude the following items:

(1) A number for the loan or loan ap-
plication, and the date the application
was received.

(2) The type and purpose of the loan.
(3) The owner-occupancy status of
the property to which the loan relates.

(4) The amount of the loan or appli-
cation.

(5) The type of action taken, and the
date.

(6) The location of the property to
which the loan relates, by MSA, state,
county, and census tract, if the institu-
tion has a home or a branch office in
that MSA.

(7) The race or national origin and
sex of the applicant or borrower, and
the gross annual income relied upon in
processing the application.

(8) The type of entity purchasing a
loan that the institution originates or
purchases and then sells within the
same calendar year.

(b) Collection of data on race or na-
tional origin, sex, and income. (1) A fi-
nancial institution shall collect data
about the race or national origin and
sex of the applicant or borrower as pre-
scribed in appendix B. If the applicant
or borrower chooses not to provide the
information, the lender shall note the
data on the basis of visual observation
or surname, to the extent possible.

(2) Race or national origin, sex, and
income data may but need not be col-
lected for:

(i) Loans purchased by the financial
institution; or

(ii) Applications received or loans
originated by a bank, savings associa-
tion, or credit union with assets on the
preceding December 31 of $30 million or
less.

(c) Optional data. A financial institu-
tion may report the reasons it denied a
loan application.

(d) Excluded data. A financial institu-
tion shall not report:
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(1) Loans originated or purchased by
the financial institution acting in a fi-
duciary capacity (such as trustee);

(2) Loans on unimproved land;

(3) Temporary financing (such as
bridge or construction loans);

(4) The purchase of an interest in a
pool of loans (such as mortgage-par-
ticipation certificates); or

(5) The purchase solely of the right to
service loans.

(e) Data reporting under CRA for banks
and savings associations with total assets
of $250 million or more and banks and
savings associations that are subsidiaries
of a holding company whose total bank-
ing and thrift assets are $1 billion or more.
As required by agency regulations that
implement the Community Reinvest-
ment Act, banks and savings associa-
tions that had total assets of $250 mil-
lion or more (or are subsidiaries of a
holding company with total banking
and thrift assets of $1 billion or more)
as of December 31 for each of the im-
mediately preceding two years, shall
also collect the location of property lo-
cated outside the MSAs in which the
institution has a home or branch of-
fice, or outside any MSAs.

[54 FR 51362, Dec. 15, 1989; 55 FR 695, Jan. 8,
1990, as amended at 56 FR 59857, Nov. 26, 1991;
56 FR 66343, Dec. 23, 1991; Reg. C, 59 FR 63704,
Dec. 9, 1994; 60 FR 22225, May 4, 1995]

§203.5 Disclosure and reporting.

(a) Reporting to agency. By March 1
following the calendar year for which
the loan data are compiled, a financial
institution shall send its complete loan
application register to the agency of-
fice specified in Appendix A of this
part, and shall retain a copy for its
records for a period of not less than
three years.

(b) Public disclosure of statement. (1) A
financial institution shall make its
mortgage loan disclosure statement (to
be prepared by the Federal Financial
Institutions Examination Council)
available to the public at its home of-
fice no later than three business days
after receiving it from the Examina-
tion Council.

(2) In addition, a financial institution
shall either:

(i) Make its disclosure statement
available to the public (within ten
business days of receiving it) in at
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least one branch office in each addi-
tional MSA where the institution has
offices (the disclosure statement need
only contain data relating to the MSA
where the branch is located); or

(i) Post the address for sending writ-
ten requests for the disclosure state-
ment in the lobby of each branch office
in an MSA where the institution has
offices, and mail or deliver a copy of
the disclosure statement, within fif-
teen calendar days of receiving a writ-
ten request (the disclosure statement
need only contain data relating to the
MSA for which the request is made).
Including the address in the general
notice required under paragraph (e) of
this section satisfies this requirement.

(c) Public disclosure of loan application
register. A financial institution shall
make its loan application register
available to the public after modifying
it in accordance with appendix A. An
institution shall make its modified
register available following the cal-
endar year for which the data are com-
piled, by March 31 for a request re-
ceived on or before March 1, and within
30 days for a request received after
March 1. The modified register need
only contain data relating to the MSA
for which the request is made.

(d) Availability of data. A financial in-
stitution shall make its modified reg-
ister available to the public for a pe-
riod of three years and its disclosure
statement available for a period of five
years. An institution shall make the
data available for inspection and copy-
ing during the hours the office is nor-
mally open to the public for business.
It may impose a reasonable fee for any
cost incurred in providing or reproduc-
ing the data.

(e) Notice of availability. A financial
institution shall post a general notice
about the availability of its HMDA
data in the lobby of its home office and
of each branch office located in an
MSA. It shall promptly upon request
provide the location of the institu-
tion’s offices where the statement is
available for inspection and copying, or
it may include the location in the no-
tice.

[58 FR 13405, Mar. 11, 1993, as amended at
Reg. C, 59 FR 63704, Dec. 9, 1994; 62 FR 28623,
May 27, 1997]
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§203.6 Enforcement.

(a) Administrative enforcement. A vio-
lation of the act or this regulation is
subject to administrative sanctions as
provided in section 305 of the act, in-
cluding the imposition of civil money
penalties, where applicable. Compli-
ance is enforced by the agencies listed
in appendix A of this regulation.

(b) Bona fide errors. An error in com-
piling or recording loan data is not a
violation of the act or this regulation
if it was unintentional and occurred de-
spite the maintenance of procedures
reasonably adapted to avoid such er-
rors.

[54 FR 51362, Dec. 15, 1989, as amended at 56
FR 59857, Nov. 26, 1991]

APPENDIX A TO PART 203—FORM AND IN-
STRUCTIONS FOR COMPLETION OF
HMDA LOAN/APPLICATION REGISTER

PAPERWORK REDUCTION ACT NOTICE

This report is required by law (12 U.S.C.
2801-2810 and 12 CFR part 203). An agency
may not conduct or sponsor, and an organi-
zation is not required to respond to, a collec-
tion of information unless it displays a cur-
rently valid OMB Control Number. The OMB
Control Numbers for this information collec-
tion are 1557-0159, 3064-0046, 1550-0021, and
7100-0247 for institutions reporting data to
the Office of the Comptroller of the Cur-
rency, the Federal Deposit Insurance Cor-
poration, the Office of Thrift Supervision,
and the Federal Reserve System, respec-
tively; numbers for the National Credit
Union Administration and the Department
of Housing and Urban Development are pend-
ing. Send comments regarding this burden
estimate or any other aspect of this collec-
tion of information, including suggestions
for reducing the burden, to the respective
agencies and to the Office of Information and
Regulatory Affairs, Office of Management
and Budget, Washington, D.C. 20503.

I. WHO MUST FILE A REPORT

A. Depository Institutions

1. Subject to the exception discussed
below, banks, savings associations, and cred-
it unions must complete a register listing
data about loan applications received, loans
originated, and loans purchased if on the pre-
ceding December 31 an institution:

a. Had assets of more than the asset
threshold for coverage as published by the
Board each year in December, and

b. Had a home or a branch office in a ““‘met-
ropolitan statistical area” or a ‘“‘primary
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metropolitan statistical area” (both are re-
ferred to in these instructions by the term
“MSA™).

2. The asset threshold was adjusted from
$10 million to $28 million as of December 31,
1996. Any adjustment to the asset threshold
for depository institutions will be published
by the Board in December in the staff com-
mentary.

3. Example. If on December 31 you had a
home or branch office in an MSA and your
assets exceeded the asset threshold, you
must complete a register that lists the
home-purchase and home-improvement loans
that you originate or purchase (and also lists
applications that did not result in an origi-
nation) beginning January 1.

B. Depository Institutions—Exception

You need not complete a register—even if
you meet the tests for asset size and loca-
tion—if your institution is a bank, savings
association, or credit union that made no
first-lien home purchase loans (including
refinancings) on one-to-four-family dwellings
in the preceding calendar year. This excep-
tion does not apply in the case of nondeposi-
tory institutions.

C. Other Lending Institutions

Subject to the exception discussed below,
for-profit mortgage lending institutions
(other than banks, savings associations, and
credit unions) must complete a register list-
ing data about loan applications received,
loans originated, and loans purchased if the
institution had a home or branch office in an
MSA on the preceding December 31, and

1. Had assets of more than $10 million
(based on the combined assets of the institu-
tion and any parent corporation) on the pre-
ceding December 31, or

2. Originated 100 or more home purchase
loans (including refinancings of such loans)
during the preceding calendar year, regard-
less of asset size.

D. Other Lending Institutions—Exception

You need not complete a register—even if
you meet the tests for location and asset size
or number of home purchase loans—if your
institution is a for-profit mortgage lender
(other than a bank, savings association, or
credit union) and home purchase loans that
you originated in the preceding calendar
year (including refinancings) came to less
than 10 percent of your total loan origina-
tion volume, measured in dollars.

E. If you are the subsidiary of a bank or
savings association you must complete a sep-
arate register for your institution. You will
submit the register, directly or through your
parent, to the agency that supervises your
parent. (See paragraph VI.)

F. Institutions that are specifically ex-
empted by the Federal Reserve Board from
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complying with the federal Home Mortgage
Disclosure Act because they are covered by a
similar state law on mortgage loan disclo-
sures must use the disclosure form required
by their state law and submit the data to
their state supervisory agency.

Il. REQUIRED FORMAT AND REPORTING
PROCEDURES

A. Institutions must submit data to their
supervisory agencies in an automated, ma-
chine-readable form. The format must con-
form exactly to that of form FR HMDA-LAR,
including the order of columns, column head-
ings, etc. Contact your federal supervisory
agency for information regarding procedures
and technical specifications for automated
data submission; in some cases, agencies also
make software for automated data submis-
sion available to institutions. The data must
be edited before submission, using the edits
included in the agency-supplied software or
equivalent edits in software available from
vendors or developed in-house. (Institutions
that report 25 or fewer entries on their
HMDA-LAR may collect and report the data
in paper form. An institution that submits
its register in nonautomated form must send
two copies that are typed or computer print-
ed, and must use the format of form FR
HMDA-LAR (but need not use the form
itself). Each page must be numbered, and the
total number of pages must be given (for ex-
ample, “Page 1 of 3”).)

B. The required data are to be entered in
the register for each loan origination, each
application acted on, and each loan pur-
chased during the calendar year. Your insti-
tution should decide on the procedure it
wants to follow—for example, whether to
begin entering the required data when an ap-
plication is received, or to wait until final
action is taken (such as when a loan goes to
closing or an application is denied). Keep in
mind that an application is to be reported in
the calendar year when final action is taken.
Report loan originations in the year they go
to closing; if an application has been ap-
proved but has not yet gone to closing at
year-end, report it the following year.

C. Your institution may collect the data
on separate registers at different branches,
or on separate registers for different loan
types (such as for home purchase or home
improvement loans, or for loans on multi-
family dwellings). But make sure the appli-
cation or loan numbers (discussed under
paragraph V.A.l., below) are unique.

D. Entries need not be grouped on your
register by MSA, or chronologically, or by
census tract numbers, or in any other par-
ticular order.

E. Applications and loans must be recorded
on your register within thirty calendar days
after the end of the calendar quarter in
which final action (such as origination or
purchase of a loan, or denial or withdrawal
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of an application) is taken. The type of pur-
chaser for loans sold need not be included in
these quarterly updates.

I11. SuBMISSION OF HMDA-LAR AND PUBLIC
RELEASE OF DATA

A. You must submit the data for your in-
stitution to the office specified by your su-
pervisory agency no later than March 1 fol-
lowing the calendar year for which the data
are compiled. A list of the agencies appears
at the end of these instructions.

B. You must submit all required data to
your supervisory agency in one complete pack-
age, with the prescribed transmittal sheet.
An officer of your institution must certify to
the accuracy of the data. Any additional
data submissions that become necessary (for
example, because you discover that data
were omitted from the initial submission, or
because revisions are called for) also must be
accompanied by a transmittal sheet.

C. The transmittal sheet must state the
total number of line entries contained in the
accompanying data submission. If the data
submission involves revisions or deletions of
previously submitted data, state the total of
all line entries contained in that submission,
including both those representing revisions
or deletions of previously submitted entries,
and those that are being resubmitted un-
changed or are being submitted for the first
time. If you are a depository institution, you
also are asked to provide a list of the MSAs
where you have a home or branch office.

D. Availability of disclosure statement. 1. The
Federal Financial Institutions Examination
Council (FFIEC) will prepare a disclosure
statement from the data you submit. Your
disclosure statement will be returned to the
name and address indicated on the trans-
mittal sheet. Within three business days of
receiving the disclosure statement, you must
make a copy available at your home office
for inspection by the public. For these pur-
poses a business day is any calendar day
other than a Saturday, Sunday, or legal pub-
lic holiday. You also must either:

a. Make your disclosure statement avail-
able to the public, within ten business days
of receiving it from the FFIEC, in at least
one branch office in each additional MSA
where you have offices (the disclosure state-
ment need only contain data relating to
properties in the MSA where the branch of-
fice is located); or

b. Post in the lobby of each branch office
in an MSA the address where a written re-
quest for the disclosure statement may be
sent, and mail or deliver a copy of the state-
ment to any person requesting it, within fif-
teen calendar days of receiving a written re-
quest. The disclosure statement need only
contain data relating to the MSA for which
the request is made.
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2. You may make the disclosure statement
available in paper form or, if the person re-
questing the data agrees, in automated form
(such as by PC diskette or computer tape).

E. Availability of modified loan application
register.

1. To protect the privacy of applicants and
borrowers, an institution must modify its
loan application register by removing the
following information before releasing it to
the public: the application or loan number,
date application received, and date of action
taken.

2. You may make the modified register
available in paper or automated form (such
as by PC diskette or computer tape). Al-
though you are not required to make the
modified loan application register available
in census-tract order, you are strongly en-
couraged to do so in order to enhance its
utility to users.

3. You must make your modified register
available following the calendar year for
which the data are complied, by March 31 for
a request received on or before March 1, and
within 30 days for a request received after
March 1. You are not required to prepare a
modified loan application register in advance
of receiving a request from the public for
this information, but must be able to re-
spond to a request within 30 days. A modified
register need only reflect data relating to
the MSA for which the request is made.

F. Posters.

1.Suggested language. Some of the agencies
provide HMDA posters that you can use to
inform the public of the availability of your
HMDA data, or you may create your own
posters. If you print your own, the following
language is suggested but is not required:

Home Mortgage Disclosure Act Notice

The HMDA data about our residential
mortgage lending are available for review.
The data show geographic distribution of
loans and applications; race, gender, and in-
come of applicants and borrowers; and infor-
mation about loan approvals and denials. In-
quire at this office regarding the locations
where HMDA data may be inspected.

2. Additional language for institutions making
the disclosure statement available upon request.
For an institution that makes its disclosure
statement available upon request instead of
at branch offices must post a notice inform-
ing the public of the address to which a re-
quest should be sent. For example, the insti-
tution could include the following sentence
in its general notice: “To receive a copy of
these data send a written request to [ad-
dress].”
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1VV. TYPES OF LOANS AND APPLICATIONS
COVERED AND EXCLUDED BY HMDA

A. Types of Loans and Applications to be
Reported

1. Report the data on home purchase and
home improvement loans that you origi-
nated (that is, loans that were closed in your
name) and loans that you purchased during
the calendar year covered by the report. Re-
port these data even if the loans were subse-
quently sold by your institution. Include
refinancings of home purchase and home im-
provement loans.

2. Report the data for applications for
home purchase and home improvement loans
that did not result in originations—for ex-
ample, applications that your institution de-
nied or that the applicant withdrew during
the calendar year covered by the report.

3. In the case of brokered loan applications
or applications forwarded to you through a
correspondent, report as originations loans
that you approved and subsequently acquired
according to a pre-closing arrangement
(whether or not they closed in your institu-
tion’s name). Additionally, report the data
for all applications that did not result in
originations—for example, applications that
your institution denied or that the applicant
withdrew during the calendar year covered
by the report (whether or not they would
have closed in your institution’s name). For
all of these loans and applications, report
the race or national origin, sex, and income
information, unless your institution is a
bank, savings association, or credit union
with assets of $30 million or less on the pre-
ceding December 31.

4. Originations are to be reported only
once. If you are the loan broker or cor-
respondent, do not report as originations
loans that you forwarded to another lender
for approval prior to closing, and that were
approved and subsequently acquired by that
lender (whether or not they closed in your
name).

5. Report applications that were received
in the previous calendar year but were acted
upon during the calendar year covered by the
current register.

B. Data To Be Excluded

Do not report loans or applications for
loans of the following types:

1. Loans that, although secured by real es-
tate, are made for purposes other than home
purchase, home improvement, or refinancing
(for example, do not report a loan secured by
residential real property for purposes of fi-
nancing college tuition, a vacation, or goods
for business inventory).

2. Loans made in a fiduciary capacity (for
example, by your trust department).

3. Loans on unimproved land.
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4. Construction or bridge loans and other
temporary financing.

5. The purchase of an interest in a pool of
loans (such as mortgage-participation cer-
tificates).

6. The purchase solely of the right to serv-
ice loans.

V. INSTRUCTIONS FOR COMPLETION OF LOAN/
APPLICATION REGISTER

A. Application or Loan Information

1. Application or Loan Number

Enter an identifying number that can be
used later to retrieve the loan or application
file. It can be any number of your choosing
(not exceeding 25 characters). You may use
letters, numerals, or a combination of both.

Make sure that all numbers are unique
within your institution. If your register con-
tains data for branch offices, for example,
you could use a letter or a numerical code to
identify the loans or applications of different
branches, or could assign a certain series of
numbers to particular branches to avoid du-
plicate numbers. You are strongly encour-
aged not to use the applicant’s or borrower’s
name or social security number, for privacy
reasons.

2. Date application received. For paper sub-
missions only, enter the date the loan appli-
cation was received by your institution by
month, day, and year, using numerals in the
form MM/DD/CCYY (for example, 01/15/1999).
For institutions submitting data in elec-
tronic form, the proper format s
CCYYMMDD. If your institution normally
records the date shown on the application
form, you may use that date instead. Enter
“NA” for loans purchased by your institu-
tion.

3. Type. Indicate the type of loan or appli-
cation by entering the applicable code from
the following:

1—Conventional (any loan other than FHA,
VA, FSA, or RHS loans)

2—FHA-insured (Federal
tration)

3—VA-guaranteed (Veterans Administration)

4—FSA/RHS-guaranteed (Farm Service
Agency or Rural Housing Service)

Housing Adminis-

4. Purpose

Indicate the purpose of the loan or applica-
tion by entering the applicable code from the
following:

1—Home purchase (one-to-four family)
2—Home improvement (one-to-four family)
3—Refinancing (home purchase or home im-
provement, one-to-four family)
4—Multifamily dwelling (home purchase,
home improvement, and refinancings)

5. Explanation of Purpose Codes
Code 1: Home purchase.
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a. This code applies to loans and applica-
tions made for the purpose of purchasing a
residential dwelling for one to four families,
if the loan is to be secured by the dwelling
being purchased or by another dwelling.

b. At your option, you may use code 1 for
loans that are made for home improvement
purposes but are secured by a first lien, if
you normally classify such first-lien loans as
home purchase loans.

Code 2: Home improvement.

a. Code 2 applies to loans and applications
for loans if (i) a portion of the proceeds is to
be used for repairing, rehabilitating, remod-
eling, or improving a one- to four-family res-
idential dwelling, or the real property upon
which it is located, and (ii) the loan is classi-
fied as a home improvement loan.

b. Report both secured and unsecured
loans.

c. At your option, you may report data
about home-equity lines of credit—even if
the credit line is not classified as a home im-
provement loan. If you choose to do so, you
may report a home-equity line of credit as a
home improvement loan if some portion of
the proceeds will be used for home improve-
ment. (See Paragraph 8. ““Loan amount.”) If
you report originations of home-equity lines
of credit, you must also report applications
for such loans that did not result in origina-
tions.

Code 3: Refinancings.

a. Use this code for refinancings (and appli-
cations for refinancings) of loans secured by
one- to four-family residential dwellings. A
refinancing involves the satisfaction of an
existing obligation that is replaced by a new
obligation undertaken by the same borrower.
But do not report a refinancing if, under the
loan agreement, you are unconditionally ob-
ligated to refinance the obligation, or you
are obligated to refinance the obligation sub-
ject to conditions within the borrower’s con-
trol.

b. Use this code whether or not you were
the original creditor on the loan being refi-
nanced, and whether or not the refinancing
involves an increase in the outstanding prin-
cipal.

c. You may report all refinancings of loans
secured by one- to four-family residential
dwellings, regardless of the purpose of or
amount outstanding on the original loan,
and regardless of the amount of new money
(if any) that is for home purchase or home
improvement purposes.

Code 4: Multifamily dwelling.

a. Use this code for loans and loan applica-
tions on dwellings for five or more families,
including home purchase loans, refinancings,
and loans for repairing, rehabilitation, and
remodeling purposes.

b. Do not use this code for loans on indi-
vidual condominium or cooperative units;
use codes 1, 2, or 3 for such loans, as applica-
ble.
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6. Owner Occupancy

Indicate whether the property to which the
loan or loan application relates is to be
owner-occupied as a principal dwelling by
entering the applicable code from the fol-
lowing:
1—Owner-occupied as a principal dwelling
2—Not owner-occupied
3—Not applicable

7. Explanation of Codes

a. Use code 2 for second homes or vacation
homes, as well as rental properties.

b. Use code 2 only for nonoccupant loans,
or applications for nonoccupant loans, re-
lated to one-to-four family dwellings (includ-
ing individual condominium or cooperative
units).

c. Use code 3 if the property to which the
loan relates is a multifamily dwelling; is not
located in an MSA; or is located in an MSA
in which your institution has neither a home
nor a branch office.

d. For purchased loans, you may assume
that the property will be owner-occupied as
a principal dwelling (code 1) unless the loan
documents or application contain informa-
tion to the contrary.

8. Loan Amount

Enter the amount of the loan or applica-
tion. Do not report loans below $500. Show
the amount in thousands rounding to the
nearest thousand ($500 should be rounded up
to the next $1,000). For example, a loan for
$167,300 should be entered as 167 and one for
$15,500 as 16.

a. For home purchase loans that you origi-
nate, enter the principal amount of the loan
as the loan amount. For home purchase
loans that you purchase, enter the unpaid
principal balance of the loan at the time of
purchase as the loan amount.

b. For home improvement loans (both
originations and purchases), you may in-
clude unpaid finance charges in the loan
amount if that is how you record such loans
on your books. For a multiple purpose loan
classified by you as a home improvement
loan because it involves a home improve-
ment purpose, enter the full amount of the
loan, not just the amount specified for home
improvement.

c. For home-equity lines of credit (if you
have chosen to report them), enter as the
loan amount only that portion of the line
that is for home improvement purposes. Re-
port the loan amount for applications that
did not result in originations in the same
manner. Report only in the year the line is
established.

d. For refinancings of dwelling-secured
loans, indicate the total amount of the refi-
nancing, including the amount outstanding
on the original loan and the amount of new
money (if any).
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e. For a loan application that was denied
or withdrawn, enter the amount applied for.

f. If you make a counteroffer for an
amount different from the amount initially
applied for, and the counteroffer is accepted
by the applicant, report it as an origination
for the amount of the loan actually granted.
If the applicant turns down the counteroffer
or fails to respond, report it as a denial for
the amount initially requested.

B. Action Taken

1. Type of action. Indicate the type of ac-
tion taken on the application or loan by
using one of the following codes. Do not re-
port any loan application still pending at the
end of the calendar year; you will report that
application on your register for the year in
which final action is taken.

1—Loan originated

2—Application approved but not accepted
3—Application denied

4—Application withdrawn

5—File closed for incompleteness
6—Loan purchased by your institution

2. Explanation of Codes

a. Use code 1 for a loan that is originated,
including one resulting from a counteroffer
(your offer to the applicant to make the loan
on different terms or in a different amount
than initially applied for) that the applicant
accepts.

b. Use code 2 when an application is ap-
proved but the applicant (or a loan broker or
correspondent) fails to respond to your noti-
fication of approval or your commitment let-
ter within the specified time.

c. Use code 3 when an application is denied.
This includes the situation when an appli-
cant turns down or fails to respond to your
counteroffer. Do not report as a withdrawn
application or as an application that was ap-
proved but not accepted.

d. Use code 4 only when an application is
expressly withdrawn by the applicant before
a credit decision was made.

e. Use code 5 if you sent a written notice of
incompleteness under §202.9(c)(2) of Regula-
tion B (Equal Credit Opportunity) and the
applicant failed to respond to your request
for additional information within the period
of time specified in your notice.

3. Date of Action

For paper submissions only, enter the date
by month, day, and year, using numerals in
the form MM/DD/CCYY (for example, 02/22/
1999). For institutions submitting data in
electronic form, the proper format is
CCYYMMDD.

a. For loans originated, enter the settle-
ment or closing date. For loans purchased,
enter the date of purchase by your institu-
tion.
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b. For applications denied, applications ap-
proved but not accepted by the applicant,
and files closed for incompleteness, enter the
date that the action was taken by your insti-
tution or the date the notice was sent to the
applicant.

c. For applications withdrawn, enter the
date you received the applicant’s express
withdrawal; or you may enter the date
shown on the notification from the appli-
cant, in the case of a written withdrawal.

C. Property Location

In these columns enter the applicable
codes for the MSA, state, county, and census
tract for the property to which a loan re-
lates. For home purchase loans secured by
one dwelling, but made for the purpose of
purchasing another dwelling, report the
property location for the property in which
the security interest is to be taken. If the
home purchase loan is secured by more than
one property, report the location data for
the property being purchased. (See para-
graphs 5., 6., and 7. of paragraph V.C. of this
appendix for treatment of loans on property
outside the MSAs in which you have offices.)

1. MSA

For each loan or loan application, indicate
the location of the property by the MSA
number. Enter only the MSA number, not
the MSA name. MSA boundaries are defined
by the U.S. Office of Management and Budg-
et; use the boundaries that were in effect on
January 1 of the calendar year for which you
are reporting. A listing of MSAs is available
from your regional supervisory agency or the
FFIEC. (In these instructions, the term MSA
refers to both metropolitan statistical area
and primary metropolitan statistical area.)

2. State and County

You must use the Federal Information
Processing Standard (FIPS) two-digit nu-
merical code for the state and the three-digit
numerical code for the county. These codes
are available from your regional supervisory
agency or the FFIEC. Do not use the letter
abbreviations used by the U.S. Postal Serv-
ice.

3. Census Tract

Indicate the census tract where the prop-
erty is located.

a. Enter the code ‘““NA” if the property is
located in an area not divided into census
tracts on the U.S. Census Bureau’s census-
tract outline maps (see paragraph 4. below).

b. If the property is located in a county
with a population of 30,000 or less in the 1990
census (as determined by the Census Bu-
reau’s 1990 CPH-2 population series), enter
“NA’ (even if the population has increased
above 30,000 since 1990), or you may enter the
census tract number.
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4. Census Tract Number

For the census tract number, consult the
U.S. Census Bureau’s Census Tract/Street
Index for 1990, and for addresses not listed in
the index, consult the Census Bureau’s cen-
sus tract outline maps. You must use the
maps from the Census Bureau’s 1990 CPH-3
series, or equivalent 1990 census data from
the Census Bureau (such as the Census
TIGER/Line File) or from a private pub-
lisher.

5. Outside-MSA

For loans on property located outside the
MSAs in which you have a home or branch
office (or outside any MSA), you have two
options. Under option 1, you may enter the
MSA, state, and county codes and the census
tract number. You may enter ““NA” in the
MSA or census tract column if no code or
number exists for the property. (Codes exist
for all states and counties.) If you choose op-
tion 1, the codes and tract number must ac-
curately identify the location for the prop-
erty in question. Under option 2, you may
enter “NA” in all four columns, whether or
not the codes or number exist for the prop-
erty.

6. Nondepository Lenders

If you are a for-profit mortgage lending in-
stitution (other than a bank, savings asso-
ciation, or credit union), and in the pre-
ceding calendar year you received applica-
tions for, or originated or purchased, loans
for home purchase or home improvement
adding up to a total of five or more for a
given MSA, you are deemed to have a branch
office in that MSA, whether or not you have
a physical office there. As a result, you will
have to enter the MSA, state, county, and
census tract numbers for any transactions in
that MSA. Because you must keep accurate
records about lending within MSAs in the
current calendar year in order to report data
accurately the following year, to comply
with this rule you may find it easier to enter
the geographic information routinely for any
property located within any MSA.

7. Data Reporting Under CRA for Banks and
Savings Associations With Total Assets of $250
Million or More and Banks and Savings Asso-
ciations That Are Subsidiaries of a Holding
Company Whose Total Banking and Thrift
Assets Are $1 Billion or More

If you are a bank or savings association
with total assets of $250 million or more as of
December 31 for each of the immediately pre-
ceding two years, you must also enter the lo-
cation of property located outside the MSAs
in which you have a home or branch office,
or outside any MSA. You must also enter
this information if you are a bank or savings
association that is a subsidiary of a holding
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company with total banking and thrift as-
sets of $1 billion or more as of December 31
for each of the immediately preceding two
years.

D. Applicant Information—Race or National
Origin, Sex, and Income

Appendix B of Regulation C contains in-
structions for the collection of data on race
or national origin and sex, and also contains
a sample form for data collection. The form
is substantially similar to the form pre-
scribed by §202.13 of Regulation B (Equal
Credit Opportunity) and contained in appen-
dix B to that regulation. You may use either
form.

1. Applicability

You must report this applicant informa-
tion for loans that you originate as well as
for applications that do not result in an
origination.

a. You need not collect or report this infor-
mation for loans purchased. If you choose
not to, enter the codes specified in para-
graphs 3., 4., and 5. below for ‘‘not applica-
ble.”

b. If your institution is a bank, savings as-
sociation, or credit union that had assets of
$30 million or less on the preceding Decem-
ber 31, you may—but need not—collect and
report these data. If you choose not to, enter
the codes specified in paragraphs 3., 4., and 5.
below for “‘not applicable.”

c. If the borrower or applicant is not a nat-
ural person (a corporation or partnership, for
example), use the codes specified in para-
graphs 3., 4., and 5. below for ‘‘not applica-
ble.””

2. Mail and Telephone Applications

Any loan applications mailed to applicants
must contain a collection form similar to
that shown in appendix B, and you must
record on your register the data on race or
national origin and sex if the applicant pro-
vides it. If the applicant chooses not to pro-
vide the data, enter the code for “informa-
tion not provided by applicant in mail or
telephone application” specified in para-
graphs 3. and 4. below. If an application is
taken entirely by telephone, you need not re-
quest this information. (See appendix B for
complete information on the collection of
this data in mail or telephone applications.)

3. Race or National Origin of Borrower or
Applicant

Use the following codes to indicate the
race or national origin of the applicant or
borrower under column “A” and of any co-
applicant or co-borrower under column
“CA.” If there is more than one co-applicant,
provide this information only for the first
co-applicant listed on the application form.
If there are no co-applicants or co-borrowers,
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enter code 8 for ‘““‘not applicable” in the co-

applicant column.

1—American Indian or Alaskan Native

2—Asian or Pacific Islander

3—Black

4—Hispanic

5—White

6—Other

7—Information not provided by applicant in
mail or telephone application

8—Not applicable

4. Sex of Borrower or Applicant

Use the following codes to indicate the sex
of the applicant or borrower under column
“A” and of any co-applicant or co-borrower
under column “CA.” If there is more than
one co-applicant, provide this information
only for the first co-applicant listed on the
application form. If there are no co-appli-
cants or co-borrowers, enter code 4 for ‘‘not
applicable.”
1—Male
2—Female
3—Information not provided by applicant in

mail or telephone application
4—Not applicable

5. Income

Enter the gross annual income that your
institution relied upon in making the credit
decision.

a. Round all dollar amounts to the nearest
thousand (round $500 up to the next $1,000),
and show in terms of thousands. For exam-
ple, $35,500 should be reported as 36.

b. For loans on multifamily dwellings,
enter “NA.”’

c. If no income information is asked for or
relied on in the credit decision, enter ‘““NA.”’

E. Type of Purchaser

1. Enter the applicable code to indicate
whether a loan that your institution origi-
nated or purchased was then sold to a sec-
ondary market entity within the same cal-
endar year:

0—Loan was not originated or was not sold
in calendar year covered by register

1—FNMA (Federal National Mortgage Asso-
ciation)

2—GNMA (Government National
Association)

3—FHLMC (Federal
Corporation)

4—FAMC (Federal
Corporation)

5—Commercial bank

6—Savings bank or savings association

7—L.ife insurance company

8—Affiliate institution

9—Other type of purchaser
2. Explanation of codes. a. Enter the code 0

for applications that were denied, with-

drawn, or approved but not accepted by the

Mortgage
Home Loan Mortgage

Agricultural Mortgage
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applicant; and for files closed for incomplete-
ness.

b. If you originated or purchased a loan
and did not sell it during that same calendar
year, enter the code 0. If you sell the loan in
a succeeding year, you need not report the
sale.

c. If you conditionally assign a loan to
GNMA in connection with a mortgage-
backed security transaction, use code 2.

d. Loans ‘“‘swapped’” for mortgage-backed
securities are to be treated as sales; enter
the type of entity receiving the loans that
are swapped as the purchaser.

e. Use code 8 for loans sold to an institu-
tion affiliated with you, such as your sub-
sidiary or a subsidiary of your parent cor-
poration.

F. Reasons for Denial

1. You are not required to enter the rea-
sons for the denial of an application. But if
you choose to do so, you may indicate up to
three reasons by using the following codes:
1—Debt-to-income ratio
2—Employment history
3—Credit history
4—Collateral
5—Insufficient cash (downpayment, closing

costs)
6—Unverifiable information
7—Credit application incomplete
8—Mortgage insurance denied
9—Other

2. Leave this column blank if the ‘‘action
taken’ on the application is not a denial.
For example, do not complete this column if
the application was withdrawn or the file
was closed for incompleteness.

3. If your institution uses the model form
for adverse action contained in the appendix
to Regulation B (Form C-1 in appendix C,
Sample Notification Form, which offers
some 20 reasons for denial), the following list
shows which codes to enter.

a. Code 1 corresponds to: Income insufficient
for amount of credit requested, and Exces-
sive obligations in relation to income.

b. Code 2 corresponds to: Temporary or ir-
regular employment, and Length of employ-
ment.

c. Code 3 corresponds to: Insufficient num-
ber of credit references provided; Unaccept-
able type of credit references provided; No
credit file; Limited credit experience; Poor
credit performance with us; Delinquent past
or present credit obligations with others;
Garnishment, attachment, foreclosure, re-
possession, collection action, or judgment;
and Bankruptcy.

d. Code 4 corresponds to: Value or type of
collateral not sufficient.

e. Code 6 corresponds to: Unable to verify
credit references, Unable to verify employ-
ment, Unable to verify income, and Unable
to verify residence.
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f. Code 7 corresponds to: Credit application
incomplete.

g. Code 9 corresponds to: Length of resi-
dence, Temporary residence, and Other rea-
sons specified on notice.

V1. Federal Supervisory Agencies

Send your loan/application register and di-
rect any questions to the office of your fed-
eral supervisory agency as specified below. If
you are the nondepository subsidiary of a
bank, savings association, or credit union,
send the register to the supervisory agency
for your parent institution. Terms that are
not defined in the Federal Deposit Insurance
Act (12 U.S.C. 1813(s)) shall have the meaning
given to them in the International Banking
Act of 1978 (12 U.S.C. 3101).

A. National Banks and Their Subsidiaries and
Federal Branches and Federal Agencies of
Foreign Banks.

District office of the Office of the Comp-
troller of the Currency for the district in
which the institution is located.

B. State Member Banks of the Federal Reserve
System, Their Subsidiaries, Subsidiaries of
Bank Holding Companies, Branches and
Agencies of Foreign Banks (other than federal
branches, federal agencies, and insured state
branches of foreign banks), Commercial Lend-
ing Companies Owned or Controlled by For-
eign Banks, and Organizations Operating
Under Section 25 or 25A of the Federal Re-
serve Act.

Federal Reserve Bank serving the district
in which the state member bank is located;
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for institutions other than state member
banks, the Federal Reserve Bank specified by
the Board of Governors.

C. Nonmember Insured Banks (except for federal
savings banks) and Their Subsidiaries and In-
sured State Branches of Foreign Banks.

Regional Director of the Federal Deposit
Insurance Corporation for the region in
which the institution is located.

D. Savings Institutions Insured Under the Sav-
ings Association Insurance Fund of the FDIC,
Federally-Chartered Savings Banks Insured
Under the Bank Insurance Fund of the FDIC
(But Not Including State-Chartered Savings
Banks Insured Under the Bank Insurance
Fund), Their Subsidiaries, and Subsidiaries of
Savings Institution Holding Companies

Regional or other office specified by the
Office of Thrift Supervision.

E. Credit Unions

National Credit Union Administration, Of-
fice of Examination and Insurance, 1776 G
Street, NW., Washington, DC 20456.

F. Other Depository Institutions
Regional Director of the Federal Deposit

Insurance Corporation for the region in
which the institution is located.
G. Other Mortgage Lending Institutions
Assistant Secretary for Housing, HMDA

Reporting—Room 9233, U.S. Department of
Housing and Urban Development, 451 7th
Street, SW., Washington, DC 20410.
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LOAN/APPLICATION REGISTER Form FR HMDA-LAR.
OMB Nos. 1557-0159 (OCC), 3064-0046
(FDIC), 1550-0021 (OTS), and 7100-0247
(FRB); NCUA and HUD numbers
pending.

TRANSMITTAL SHEET

You must complete this transmittal sheet (please type or print) and attach it to the Loan/Application
Register, required by the Home Mortgage Disclosure Act, that you submit to your supervisory agency.

Agency Total line entries contained in
Reporter's Identification Number Code Reporter's Tax Identification Number attached Loan/Application Register
O N O A o I U Y Y o |
The Loar/Application Register that is attached covers activity during the year and contains a total of

pages.

Enter the name and address of your institution. The disclosure statement that is produced by the Federal Financial
Institutions Examination Council will be mailed to the address you supply below:

Name of Institution

Address

City, State, ZIP

Enter the name, telephone number, and facsimile number of a person who may be contacted about questions
regarding your register:

Name Telephone Number Facsimile Number

An officer of your institution must complete the following section:

I certify to the accuracy of the data contained in this register.

Name of Officer Signature Date
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LOAN/APPLICATION REGISTER CODE SHEET

Use the following codes to complete the
Loan/Application Register. The instructions
to the HMDA-LAR explain the proper use of
each code.

APPLICATION OR LOAN INFORMATION

Type:

1—Conventional (any loan other than FHA,
VA, FSA, or RHS loans)

2—FHA-insured (Federal Housing Adminis-
tration)

3—VA-guaranteed (Veterans Administra-
tion)

4—FSA/RHS-guaranteed (Farm Service
Agency or Rural Housing Service)

Purpose:
1—Home purchase (one-to-four family)
2—Home improvement (one-to-four family)
3—Refinancing (home purchase or home
improvement, one-to-four family)
4—Multifamily dwelling (home purchase,
home improvement, and refinancings)
Owner-Occupancy:
1—Owner-occupied as a principal dwelling
2—Not owner-occupied
3—Not applicable
Action Taken:
1—L oan originated
2—Application approved but not accepted
3—Application denied by financial institu-
tion
4—Application withdrawn by applicant
5—File closed for incompleteness
6—Loan purchased by your institution

APPLICANT INFORMATION

Race or National Origin:
1—American Indian or Alaskan Native
2—Asian or Pacific Islander
3—Black

Pt. 203, App. B

4—Hispanic

5—White

6—Other

7—Information not provided by applicant
in mail or telephone application

8—Not applicable

Sex:
1—Male
2—Female
3—Information not provided by applicant
in mail or telephone application
4—Not applicable

TYPE OF PURCHASER

0—Loan was not originated or was not sold
in calendar year covered by register
1—FNMA (Federal National Mortgage Asso-
ciation)
2—GNMA (Government National
Association)
3—FHLMC (Federal
Corporation)
4—FAMC (Federal
Corporation)
5—Commercial bank
6—Savings bank or savings association
7—L ife insurance company
8—Affiliate institution
9—Other type of purchaser

Mortgage
Home Loan Mortgage

Agricultural Mortgage

REASONS FOR DENIAL (OPTIONAL)

1—Debt-to-income ratio

2—Employment history

3—Credit history

4—Collateral

5—Insufficient cash (downpayment, closing
costs)

6—Unverifiable information

7—Credit application incomplete

8—Mortgage insurance denied

9—Other

[Reg. C, 56 FR 59857, Nov. 26, 1991, as amended at 57 FR 20400, May 13, 1992; 57 FR 56965, 56967,
Dec. 2, 1992; 58 FR 13405, Mar. 11, 1993; 59 FR 63704, Dec. 9, 1994; 60 FR 22225, May 4, 1995; 62
FR 28623, 28624, May 27, 1997; 62 FR 33340, June 19, 1997; 63 FR 52143-52146, Sept. 30, 1998]

APPENDIX B TO PART 203—FORM AND IN-
STRUCTIONS FOR DATA COLLECTION
ON RACE OR NATIONAL ORIGIN AND
SEX

I. Instructions on collection of data on race or
national origin and sex.

A. Format.

You may list questions regarding the race
or national origin and sex of the applicant on
your loan application form, or on a separate
form that refers to the application. (See the
sample form below for recommended lan-
guage.)
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B. Procedures.

1. You must ask for this information, but
cannot require the applicant to provide it.

2. If the applicant chooses not to provide
the information for an application taken in
person, note this fact on the form and note
the data, to the extent possible, on the basis
of visual observation or surname.

3. Inform the applicant that the Federal
government is requesting this information in
order to monitor compliance with Federal
statutes that prohibit lenders from discrimi-
nating against applicants on these bases. In-
form the applicant that if the information is
not provided where the application is taken
in person, you are required to note the data
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on the basis of visual observation or sur-
name.

4. If an application is made entirely by

telephone, you need not request this infor-
mation. And you need not provide the data
when you take an application by mail, if the
applicant fails to answer these questions on
the application form. You should indicate
whether an application was received by mail

12 CFR Ch. Il (1-1-00 Edition)

or telephone, if it is not otherwise evident on
the face of the application.

5. The “‘other’ block is available only to
the applicant who chooses to indicate some
other appropriate category for race or na-
tional origin. If completing the form based
on visual observation, do not use this cat-
egory; use one of the other five categories.

I1. Sample race or national origin and sex data collection torm

INFORMATION FOR GOVERNMENT MONITORING PURPOSES

The following information is requested by the federal government for certain types ot oans related to adwelling
in order to monitor the lender's compliance with equal credit opportunity, fair housing, and home morigage
disclosure laws. You are not required to fumish this information, but are encouraged to do s0. The law pro-
vides that a lender may not discriminate on the basis of this information, or on whether you choose to fumish
it. However, if you choose not to fumish the information and you have made this application in person, under
federal regulations the lender is required to note race or national origin and sex on the basis of visual
observation or sumame. If you do not wish to fumish the information, please check below.

APPLICANT:
O 1do not wish to fumish this information
Race or National Origin:

American Indian, Alaskan Native
Asian, Pacific Islander

Black

White

Other (specify)
Sex:

0ooonoo

O Female
0O Male

CO-APPLICANT:
O | do not wish to fumish this information
Race or National Origin:

American Indian, Alaskan Native
Asian, Pacific Islander

Black
Hispanic
White

Other (specify)

0oQooao

SUPPLEMENT | TO PART 203—STAFF
COMMENTARY

Introduction

1. Status and citations. The commentary in
this supplement is the vehicle by which the
Division of Consumer and Community Af-
fairs of the Federal Reserve Board issues for-
mal staff interpretations of Regulation C (12
CFR part 203). The parenthetical citations
given are references to Appendix A to Regu-
lation C, Form and Instructions for Comple-
tion of the HMDA Loan/Application Reg-
ister.

Section 203.1—Authority, Purpose, and Scope
1(c) Scope.
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1. General. The comments in this section
address issues affecting coverage of institu-
tions, exemptions from coverage, and data
collection requirements. (Appendix A of this
part, 1., IV., and V.)

2. Meaning of refinancing. A refinancing of
a loan is the satisfaction and replacement of
an existing obligation by a new obligation by
the same borrower. The term “‘refinancing”
refers to the new obligation. If the existing
obligation is not satisfied and replaced, but
is only renewed, modified, extended, or con-
solidated (as in certain modification, exten-
sion, and consolidation agreements), the
transaction is not a refinancing for purposes
of HMDA. (Appendix A of this part, Para-
graph V.A.5. Code 3.)
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3. Refinancing—coverage. The regulation
bases coverage, in part, on whether an insti-
tution originates home purchase loans. For
determining whether an institution is sub-
ject to Regulation C or is exempt from cov-
erage, an origination of a home-purchase
loan includes the refinancing of a home-pur-
chase loan. An institution may always deter-
mine the actual purpose of the existing obli-
gation (for example, by reference to avail-
able documents). (Appendix A of this part,
Paragraphs I.B., I.C., and 1.D.) Alternatively,
an institution may:

i. Rely on the statement of the applicant
that the existing obligation was (or was not)
a home-purchase loan; or

ii. Assume that the new obligation is not a
refinancing of a home-purchase loan if either
the existing obligation or the new obligation
is not secured by a first lien on the dwelling.

4. Refinancing—data collection. The regula-
tion requires collection and reporting of data
on refinancings of home-purchase and home-
improvement loans. An institution may al-
ways determine the actual purpose of the ex-
isting obligation (for example, by reference
to available documents). (Appendix A of this
part, Paragraph V.A.5. Code 3.) Alter-
natively, an institution may:

i. Rely on the statement of the applicant
that the existing obligation was (or was not)
a home-purchase or home-improvement loan;
or

ii. Assume that the new obligation is a re-
financing of a home-purchase or home-im-
provement loan only if the existing obliga-
tion was secured by a lien on a dwelling; or

iii. Assume that the new obligation is a re-
financing of a home-purchase or home-im-
provement loan only if the new obligation
will be secured by a lien on a dwelling.

5. The broker rule and the meaning of
“broker”” and ‘‘investor.”” For the purposes of
the guidance given in this commentary, an
institution that takes and processes a loan
application and arranges for another institu-
tion to acquire the loan at or after closing is
acting as a ‘“‘broker,”” and an institution that
acquires a loan from a broker at or after
closing is acting as an ‘‘investor.” (The
terms used in this commentary may have
different meanings in certain parts of the
mortgage lending industry and other terms
may be used in place of these terms, for ex-
ample in the Federal Housing Administra-
tion mortgage insurance programs.) Depend-
ing on the facts, a broker may or may not
make a credit decision on an application
(and thus it may or may not have reporting
responsibilities). If the broker makes a cred-
it decision, it reports that decision; if it does
not make a credit decision, it does not re-
port. If an investor reviews an application
and makes a credit decision prior to closing,
the investor reports that decision. If the in-
vestor does not review the application prior
to closing, it reports only the loans that it
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purchases; it does not report the loans it
does not purchase. Thus, an institution that
makes a credit decision on an application
prior to closing reports that decision regard-
less of whose name the loan closes in. (Ap-
pendix A of this part, Paragraphs IV.A. and
V.B.)

6. Illustrations of the broker rule. Assume
that, prior to closing, four investors receive
the same application from a broker; two
deny it, one approves it, and one approves it
and acquires the loan. In these cir-
cumstances, the first two report denials, the
third reports the transaction as approved but
not accepted, and the fourth reports an origi-
nation (whether the loan closes in the name
of the broker or the investor). Alternatively,
assume that the broker denies a loan before
sending it to an investor; in this situation,
the broker reports a denial. (Appendix A of
this part, Paragraphs IV.A. and V.B.)

7. Broker’s use of investor’s underwriting cri-
teria. If a broker makes a credit decision
based on underwriting criteria set by an in-
vestor, but without the investor’s review
prior to closing, the broker has made the
credit decision. The broker reports as an
origination a loan that it approves and
closes, and reports as a denial an application
that it turns down (either because the appli-
cation does not meet the investor’s under-
writing guidelines or for some other reason).
The investor reports as purchases only those
loans it purchases. (Appendix A of this part,
Paragraphs IV.A. and V.B.)

8. Insurance and other criteria. If an institu-
tion evaluates an application based on the
criteria or actions of a third party other
than an investor (such as a government or
private insurer or guarantor), the institution
must report the action taken on the applica-
tion (loan originated, approved but not ac-
cepted, or denied, for example). (Appendix A
of this part, Paragraphs IV.A. and V.B.)

9. Credit decision of agent is decision of prin-
cipal. If an institution approves loans
through the actions of an agent, the institu-
tion must report the action taken on the ap-
plication (loan originated, approved but not
accepted, or denied, for example). State law
determines whether one party is the agent of
another. (Appendix A of this part, Para-
graphs IV.A. and V.B.)

10. Affiliate bank underwriting (250.250 re-
view). If an institution makes an independent
evaluation of the creditworthiness of an ap-
plicant (for example, as part of a pre-closing
review by an affiliate bank under 12 CFR
250.250, which interprets section 23A of the
Federal Reserve Act), the institution is mak-
ing a credit decision. If the institution then
acquires the loan, it reports the loan as an
origination whether the loan closes in the
name of the institution or its affiliate. An
institution that does not acquire the loan
but takes another action reports that action.
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(Appendix A of this part, Paragraphs IV.A.
and V.B.)

11. Participation loan. An institution that
originates a loan and then sells partial inter-
ests to other institutions reports the loan as
an origination. An institution that acquires
only a partial interest in such a loan does
not report the transaction even if it has par-
ticipated in the underwriting and origination
of the loan. (Appendix A of this part, Para-
graphs L., Il., IV., and V.)

12. Assumptions. An assumption occurs
when an institution enters into a written
agreement accepting a new borrower as the
obligor on an existing obligation. An institu-
tion reports as a home-purchase loan an as-
sumption (or an application for an assump-
tion) in the amount of the outstanding prin-
cipal. If a transaction does not involve a
written agreement between a new borrower
and the institution, it is not an assumption
for HMDA purposes and is not reported. (Ap-
pendix A of this part, Paragraphs IV.A. and
V.B.)

Section 203.2—Definitions

2(b) Application.

1. Consistency with Regulation B. Board in-
terpretations that appear in the official staff
commentary to Regulation B (Equal Credit
Opportunity, 12 CFR Part 202, Supplement I)
are generally applicable to the definition of
an application under Regulation C. However,
under Regulation C the definition of an ap-
plication does not include prequalification
requests. (Appendix A of this part, Para-
graph IV.A)

2. Prequalification. A prequalification re-
quest is a request by a prospective loan ap-
plicant for a preliminary determination on
whether the prospective applicant would
likely qualify for credit under an institu-
tion’s standards, or on the amount of credit
for which the prospective applicant would
likely qualify. Some institutions evaluate
prequalification requests through a proce-
dure that is separate from the institution’s
normal loan application process; others use
the same process. In either case, Regulation
C does not require an institution to report
prequalification requests on the HMDA-
LAR, even though these requests may con-
stitute applications under Regulation B. (Ap-
pendix A of this part, Paragraphs 1. and
1IV.A)

2(c) Branch office.

1. Credit union. For purposes of Regulation
C, a “branch” of a credit union is any office
where member accounts are established or
loans are made, whether or not the office has
been approved as a branch by a federal or
state agency. (See 12 U.S.C. 1752.) (Appendix
A of this part, Paragraphs I., V.A.7., and
V.C.)

2. Depository institution. A branch of a de-
pository institution does not include a loan
production office, the office of an affiliate, or
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the office of a third party such as a loan
broker. (Appendix A of this part, Paragraphs
1., V.A.7., and V.C.) (But see Appendix A of
this part, Paragraph V.C.7., which requires
certain depository institutions to report
property location even for properties located
outside those MSAs in which the institution
has a home or branch office.)

3. Nondepository institution. A branch of a
nondepository institution does not include
the office of an affiliate or other third party
such as a loan broker. (Appendix A of this
part, Paragraphs 1., V.A.7., and V.C.) (But see
Appendix A of this part, Paragraph V.C.6.,
which requires certain nondepository insti-
tutions to report property location even in
MSAs where they do not have a physical lo-
cation.)

2(d) Dwelling.

1. Scope. The definition of ““‘dwelling’’ is not
limited to the principal or other residence of
the applicant or borrower, and thus includes
vacation or second homes and rental prop-
erties. A dwelling also includes a mobile or
manufactured home, a multifamily structure
(such as an apartment building), and a con-
dominium or a cooperative unit. Rec-
reational vehicles such as boats or campers
are not dwellings for purposes of HMDA. (Ap-
pendix A of this part, Paragraphs 1.B., 1V.,
and V.A.5.)

2(e) Financial institution.

1. Branches of foreign banks—treated as a
bank. A federal branch or a state-licensed in-
sured branch of a foreign bank is a “‘bank™
under section 3(a)(1) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(a)), and is cov-
ered by HMDA if it meets the tests for a de-
pository institution found in §§203.2(e)(1) and
203.3(a)(1) of Regulation C. (Appendix A of
this part, Paragraphs I.A. and 1.B.)

2. Branches and offices of foreign banks—
treated as a for-profit mortgage lending institu-
tion. Federal agencies, state-licensed agen-
cies, state-licensed uninsured branches of
foreign banks, commercial lending compa-
nies owned or controlled by foreign banks,
and entities operating under section 25 or
25(a) of the Federal Reserve Act, 12 U.S.C. 601
and 611 (Edge Act and Agreement corpora-
tions) are not ‘*banks’ under the Federal De-
posit Insurance Act. These entities are none-
theless covered by HMDA if they meet the
tests for a nondepository mortgage lending
institution found in §§203.2(e)(2) and
203.3(a)(2) of Regulation C. (Appendix A of
this part, Paragraphs I.C. and 1.D.)

2(f) Home-improvement loan.

1. Definition. A home-improvement loan is
a loan that is made for the purpose of home
improvement and that is classified by the in-
stitution as a home-improvement loan. (Ap-
pendix A of this part, Paragraphs IV. and
V.A.5. Code 2.)

2. Statement of the applicant. An institution
may rely on the oral or written statement of
an applicant regarding the proposed use of
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loan proceeds. (Appendix A of this part,
Paragraphs IV. and V.A.5. Code 2.c.)

3. Home-equity lines. An institution that has
chosen to report home-equity lines of credit
reports as a home-improvement loan only
the part of a home-equity line that is in-
tended for home improvement. An institu-
tion that reports home-equity lines reports
the disposition of all applications, not just
originations. (Appendix A of this part, Para-
graphs IV. and V.A.5. Code 2.c.)

4. Classification requirement. An institution
has ‘““classified”” a loan as a home-improve-
ment loan if it has entered the loan on its
books as a home-improvement loan, or has
otherwise coded or identified the loan as a
home-improvement loan. For example, an in-
stitution that has booked a loan or reported
it on a ““call report” as a home-improvement
loan has classified it as a home-improvement
loan. An institution may also classify loans
as home-improvement loans in other ways
(for example, by color-coding loan files). (Ap-
pendix A of this part, Paragraphs IV. and
V.A.5. Code 2.)

5. Improvements to real property. Home im-
provements include improvements both to a
dwelling and to the real property on which
the dwelling is located (for example, instal-
lation of a swimming pool, construction of a
garage, or landscaping). (Appendix A of this
part, Paragraphs IV. and V.A.5. Code 2.)

6. Commercial and other loans. A loan for im-
provement purposes originated outside an in-
stitution’s consumer lending division (such
as a loan to improve an apartment building
made through the commercial loan depart-
ment) is reported if the institution classifies
it as a home-improvement loan. (Appendix A
of this part, Paragraphs 1V. and V.A.5. Code
1)

7. Multiple-purpose loan. A loan for home
improvement and for other purposes is treat-
ed as a home-improvement loan even if less
than 50 percent of the total loan proceeds are
to be used for improvement, provided the in-
stitution classifies the loan as a home-im-
provement loan. (Appendix A of this part,
Paragraphs 1V. and V.A.5. Code 2.) (But see
comment (2)(f)-3 of this supplement on
home-equity lines of credit.)

8. Mixed-use property. A loan to improve
property used for residential and commercial
purposes (for example, a building containing
apartment units and retail space) satisfies
the purpose requirement if the loan proceeds
are primarily to improve the residential por-
tion of the property. If the loan proceeds are
to improve the entire property (for example,
to replace the heating system), the loan sat-
isfies the purpose requirement if the prop-
erty itself is primarily residential. An insti-
tution may use any reasonable standard to
determine the primary use of the property,
such as by square footage or by the income
generated. An institution may select the
standard to apply on a case-by-case basis. To
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report the loan as a home-improvement loan,
the institution must also classify it as such.
(Appendix A of this part, Paragraphs 1V. and
V.A.5. Code 2.)

2(g) Home-purchase loan.

1. Multiple properties. A home-purchase loan
includes a loan secured by one dwelling and
used to purchase another dwelling. (Appen-
dix A of this part, Paragraphs IV. and V.A.5.
Code 1)

2. Mixed-use property. A loan to purchase
property used primarily for residential pur-
poses (for example, an apartment building
containing a convenience store) is a home-
purchase loan. An institution may use any
reasonable standard to determine the pri-
mary use of the property, such as by square
footage or by the income generated. An in-
stitution may select the standard to apply
on a case-by-case basis. (Appendix A of this
part, Paragraphs IV.A., IV.B.1.,, and V.AS5.
Code 1)

3. Farm loan. A loan to purchase property
used primarily for agricultural purposes is
not a home-purchase loan even if the prop-
erty includes a dwelling. An institution may
use any reasonable standard to determine
the primary use of the property, such as by
reference to the exemption from Regulation
X (Real Estate Settlement Procedures, 24
CFR 3500.5(b)(1)) for a loan on property of 25
acres or more. An institution may select the
standard to apply on a case-by-case basis.
(Appendix A of this part, Paragraphs I1V.B.1.
and V.A.5. Code 1.)

4. Commercial and other loans. A home-pur-
chase loan includes a loan originated outside
an institution’s residential mortgage lending
division (such as a loan for the purchase of
an apartment building made through the
commercial loan department). For home-
purchase loans, there is no classification
test. (Appendix A of this part, Paragraphs
IV. and V.A.5. Code 1.)

5. Construction and permanent financing. A
home-purchase loan includes both a com-
bined construction/permanent loan and the
permanent financing that replaces a con-
struction-only loan. It does not include a
construction-only loan, which is considered
“temporary financing” under Regulation C
and is not reported. (Appendix A of this part,
Paragraphs IV.A. and B.2, and V.A.5. Code 1.)

6. Home-equity line. An institution that has
chosen to report home-equity lines of credit
reports as a home-purchase loan only the
part that is intended for home purchase. An
institution may rely on the applicant’s oral
or written statement about the proposed use
of the funds. An institution that reports
home-equity lines reports the disposition of
all applications, not just the originations.
(Appendix A of this part, Paragraphs IV. and
V.A.5. Code 1.)
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Section 203.3—Exempt Institutions

3(a) Exemption based on location, asset size,
or number of home-purchase loans.

1. General. An institution that ceases to
meet the tests for HMDA coverage (such as
the 10 percent test for nondepository institu-
tions) or becomes exempt may stop col-
lecting HMDA data beginning with the next
calendar year. For example, a bank whose
assets are at or below the threshold on De-
cember 31 of a given year reports data for
that full calendar year, in which it was cov-
ered, but does not report data for the suc-
ceeding calendar year. (Appendix A of this
part, Paragraph 1.)

2. Adjustment of exemption threshold for de-
pository institutions. For data collection in
2000, the asset-size exemption threshold is
$30 million. Depository institutions with as-
sets at or below $30 million are exempt from
collecting data for 2000.

3. Coverage after a merger. Several scenarios
of data collection responsibilities for the cal-
endar year of a merger are described below.
Under all the scenarios, if the merger results
in a covered institution, that institution
must begin data collection January 1 of the
following calendar year. (Appendix A of this
part, Paragraph 1.)

i. Two institutions are exempt from Regu-
lation C because of asset size. The institu-
tions merge. No data collection is required
for the year of the merger (even if the merg-
er results in a covered institution).

ii. A covered institution and an exempt in-
stitution merge. The covered institution is
the surviving institution. For the year of the
merger, data collection is required for the
covered institution’s transactions. Data col-
lection is optional for transactions handled
in offices of the previously exempt institu-
tion.

iii. A covered institution and an exempt in-
stitution merge. The exempt institution is
the surviving institution, or a new institu-
tion is formed. Data collection is required
for transactions of the covered institution
that take place prior to the merger. Data
collection is optional for transactions taking
place after the merger date.

iv. Two covered institutions merge. Data
collection is required for the entire year. The
surviving or resulting institution files either
a consolidated submission or separate sub-
missions for that year.

4. Mergers versus purchases in bulk. If a cov-
ered institution acquires loans in bulk from
another institution (for example, from the
receiver for a failed institution) but no
merger or acquisition of an institution is in-
volved, the institution reports the loans as
purchased loans. (Appendix A of this part,
Paragraph V.B.)

Section 203.4—Compilation of Loan Data
4(a) Data format and itemization.
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1. Quarterly updating. An institution must
make a good-faith effort to record all data
concerning covered transactions—loan origi-
nations (including refinancings), loan pur-
chases, and the disposition of applications
that did not result in originations—fully and
accurately within 30 days after the end of
each calendar quarter. If some data are inac-
curate or incomplete despite this good-faith
effort, the error or omission is not a viola-
tion of Regulation C provided that the insti-
tution corrects and completes the informa-
tion prior to reporting the HMDA-LAR to its
regulatory agency. (Appendix A of this part,
Paragraph I1.E.)

2. Updating—agency requirements. Certain
state or federal regulations, such as the Fed-
eral Deposit Insurance Corporation’s regula-
tions, may require an institution to update
its data more frequently than is required
under Regulation C. (Appendix A of this
part, Paragraph I1.E.)

3. Form of updating. An institution may
maintain the quarterly updates of the
HMDA-LAR in electronic or any other for-
mat, provided the institution can make the
information available to its regulatory agen-
cy in a timely manner upon request. (Appen-
dix A of this part, Paragraph I1.E.)

Paragraph 4(a)(1) Application date.

1. Application date—consistency. In report-
ing the date of application, an institution re-
ports the date the application was received
or the date shown on the application. Al-
though an institution need not choose the
same approach for its entire HMDA submis-
sion, it should be generally consistent (such
as by routinely using one approach within a
particular division of the institution or for a
category of loans). (Appendix A of this part,
Paragraph V.A.2.)

2. Application date—application forwarded by
a broker. For an application forwarded by a
broker, an institution reports the date the
application was received by the broker, the
date the application was received by the in-
stitution, or the date shown on the applica-
tion. Although an institution need not
choose the same approach for its entire
HMDA submission, it should be generally
consistent (such as by routinely using one
approach within a particular division of the
institution or for a category of loans). (Ap-
pendix A of this part, Paragraph V.A.2.)

3. Application date—reinstated application.
If, within the same calendar year, an appli-
cant asks an institution to reinstate a
counteroffer that the applicant previously
did not accept (or asks the institution to re-
consider an application that was denied,
withdrawn, or closed for incompleteness),
the institution may treat that request as the
continuation of the earlier transaction or as
a new transaction. If the institution treats
the request for reinstatement or reconsider-
ation as a new transaction, it report the date
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of the request as the application date. (Ap-
pendix A of this part, Paragraph V.A.2.)

Paragraph 4(a)(2) Type and purpose.

1. Purpose—multiple-purpose loan. If a loan
is for home improvement and another cov-
ered purpose, an institution reports the loan
as a home-improvement loan if the institu-
tion classifies it as a home-improvement
loan. Otherwise the institution reports the
loan as a home-purchase loan or a refi-
nancing, as appropriate. An institution may
determine how to report such loans on a
case-by-case basis. (Appendix A of this part,
Paragraphs V.A.4. and 5.)

Paragraph 4(a)(3) Occupancy.

1. Occupancy—actual occupancy status. If a
loan relates to multifamily property, prop-
erty located outside an MSA, or property in
an MSA where the institution has no home
or branch office, the institution may either
report the actual occupancy status or report
using the code for ‘“not applicable.”” (A non-
depository institution may be deemed to
have a home or branch office in an MSA
under §203.2(c)(2) of Regulation C.) (Appendix
A of this part, Paragraph V.A.7.)

2. Occupancy—multiple properties. If a loan
relates to multiple properties, the institu-
tion reports the owner-occupancy status of
the property for which property location is
being reported. (See the comments to para-
graphs 4(a)(6) Property location.) (Appendix
A of this part, Paragraphs V.A.6. and 7.)

Paragraph 4(a)(4) Loan amount.

1. Loan amount—counteroffer. If an appli-
cant accepts a counteroffer for an amount
different from the amount initially re-
quested, the institution reports the loan
amount granted. If an applicant does not ac-
cept a counteroffer or fails to respond, the
institution reports the loan amount initially
requested. (Appendix A of this part, Para-
graph V.A.8.f.)

2. Loan amount—multiple-purpose loan. Ex-
cept in the case of a home-equity line of
credit, an institution reports the entire
amount of the loan, even if only a part of the
proceeds is intended for home purchase or
home improvement. (Appendix A of this part,
Paragraph V.A.8.)

3. Loan amount—home-equity line. An insti-
tution that reports home-equity lines of
credit reports only the part that is intended
for home-improvement or home-purchase
purposes. An institution may rely on the ap-
plicant’s oral or written statement about the
proposed use of the loan proceeds. (Appendix
A of this part, Paragraph V.A.8.c.)

4. Loan amount—assumption. An institution
that enters into a written agreement accept-
ing a new party as the obligor on a loan re-
ports the amount of the outstanding prin-
cipal on the assumption as the loan amount.
(Appendix A of this part, Paragraphs V.A.8.)

Paragraph 4(a)(5) Type of action taken and
date.
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1. Action taken—counteroffers. If an institu-
tion makes a counteroffer to lend on terms
different from the applicant’s initial request
(for example, for a shorter loan maturity)
and the applicant does not accept the
counteroffer or fails to respond, the institu-
tion reports the action taken as a denial.
(Appendix A of this part, Paragraph V.B.)

2. Action taken—rescinded transactions. If a
borrower rescinds a transaction after clos-
ing, the institution, on a case-by-case basis,
may report the transaction either as an
origination or as an application that was ap-
proved but not accepted. (Appendix A of this
part, Paragraph V.B.)

3. Action taken—purchased loans. An insti-
tution reports the loans that it purchased
during the calendar year, and does not report
the loans that it declined to purchase. (Ap-
pendix A of this part, Paragraph V.B.)

4. Action taken—conditional approvals. If an
institution issues a loan approval subject to
the applicant’s meeting underwriting condi-
tions (other than customary loan commit-
ment or loan closing conditions, such as a
“clear title”” requirement or an acceptable
property survey) and the applicant does not
meet them, the institution reports the ac-
tion taken as a denial. (Appendix A of this
part, Paragraph V.B.)

5. Action taken date—approved but not ac-
cepted. For a loan approved by an institution
but not accepted by the applicant, the insti-
tution reports using any reasonable date,
such as the approval date, the deadline for
accepting the offer, or the date the file was
closed. Although an institution need not
choose the same approach for its entire
HMDA submission, it should be generally
consistent (such as by routinely using one
approach within a particular division of the
institution or for a category of loans). (Ap-
pendix A of this part, Paragraph V.B.3.b.)

6. Action taken date—originations. For loan
originations, an institution generally reports
the settlement or closing date. For loan
originations that an institution acquires
through a broker, the institution reports ei-
ther the settlement or closing date, or the
date the institution acquired the loan from
the broker. If the disbursement of funds
takes place on a date later than the settle-
ment or closing date, the institution may
use the date of disbursement. For a construc-
tion/permanent loan, the institution reports
either the settlement or closing date, or the
date the loan converts to the permanent fi-
nancing. Although an institution need not
choose the same approach for its entire
HMDA submission, it should be generally
consistent (such as by routinely using one
approach within a particular division of the
institution or for a category of loans). (Ap-
pendix A of this part, Paragraph V.B.3.)

Paragraph 4(a)(6) Property location.
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1. Property location—multiple properties
(home improvement/refinance of home improve-
ment). For a home-improvement loan, an in-
stitution reports the property being im-
proved. If more than one property is being
improved, the institution reports the loca-
tion of one of the properties or reports the
loan using multiple entries on its HMDA-
LAR (with unique identifiers) and allocating
the loan amount among the properties. (Ap-
pendix A of this part, Paragraph V.C.)

2. Property location—multiple properties
(home purchase/refinance of home purchase).
For a home-purchase loan, an institution re-
ports the property taken as security. If an
institution takes more than one property as
security, the institution reports the location
of the property being purchased if there is
just one. If the loan is to purchase multiple
properties and is secured by multiple prop-
erties, the institution reports the location of
one of the properties or reports the loan
using multiple entries on its HMDA-LAR
(with unique identifiers) and allocating the
loan amount among the properties. (Appen-
dix A of this part, Paragraph V.C.)

3. Property location—loans purchased from
another institution. The requirement to report
the property location by census tract in an
MSA where the institution has a home or
branch office applies not only to loan appli-
cations and originations but also to loans
purchased from another institution. This in-
cludes loans purchased from an institution
that did not have a home or branch office in
that MSA and did not collect the property
location information. (Appendix A of this
part, Paragraph V.C.)

4. Property location—mobile or manufactured
home. If information about the potential site
of a mobile or manufactured home is not
available, an institution reports using the
code for ‘“‘not applicable.” (Appendix A of
this part, Paragraph V.C.)

5. Property location—use of BNA. At its op-
tion, an institution may report property lo-
cation by using a block numbering area
(BNA). The U.S. Census Bureau, in conjunc-
tion with state agencies, has established
BNAs as statistical subdivisions of counties
in which census tracts have not been estab-
lished. BNAs are generally identified in cen-
sus data by numbers in the range 9501 to
9999.99. (Appendix A of this part, Paragraph
V.C.4)

Paragraph 4(a)(7) Applicant and income data.

1. Applicant data—completion by applicant.
An institution reports the monitoring infor-
mation as provided by the applicant. For ex-
ample, if an applicant checks the ‘“‘other”
box the institution reports using the “other”
code. (Appendix A of this part, Paragraph
V.D.)

2. Applicant data—completion by lender. If an
applicant fails to provide the requested in-
formation for an application taken in person,
the institution reports the data on the basis
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of visual observation or surname. As stated
in paragraph 1.B.5 to Appendix B of this part,
the institution does not use the ‘“‘other”
code, but selects from the categories listed
on the form. (Appendix A of this part, Para-
graph V.D.)

3. Applicant data—application completed in
person. When an applicant meets in person
with a lender to complete an application
that was begun by mail or telephone, the in-
stitution must request the monitoring infor-
mation. If the meeting occurs after the ap-
plication process is complete, for example, at
closing, the institution is not required to ob-
tain monitoring information. (Appendix A of
this part, Paragraph V.D.)

4. Applicant data—joint applicant. A joint
applicant may enter the government moni-
toring information on behalf of an absent
joint applicant. If the information is not pro-
vided, the institution reports using the code
for ““information not provided by applicant
in mail or telephone application.” (Appendix
A of this part, Paragraph V.D.)

5. Applicant data—video and other electronic
application processes. An institution that ac-
cepts applications through electronic media
with a video component treats the applica-
tions as taken in person and collects the in-
formation about the race or national origin
and sex of applicants. An institution that ac-
cepts applications through electronic media
without a video component (for example, the
Internet or facsimile) treats the applications
as accepted by mail. (Appendix A of this
part, Paragraph V.D.) (See Appendix B of
this part for procedures to be used for data
collection.)

6. Income data—income relied upon. An insti-
tution reports the gross annual income re-
lied on in evaluating the creditworthiness of
applicants. For example, if an institution re-
lies on an applicant’s salary to compute a
debt-to-income ratio, but also relies on the
applicant’s annual bonus to evaluate credit-
worthiness, the institution reports the sal-
ary and the bonus to the extent relied upon.
Similarly, if an institution relies on the in-
come of a cosigner to evaluate creditworthi-
ness, the institution includes this income to
the extent relied upon. But an institution
does not include the income of a guarantor
who is only secondarily liable. (Appendix A
of this part, Paragraph V.D.5.)

7. Income data—co-applicant. If two persons
jointly apply for a loan and both list income
on the application, but the institution relies
only on the income of one applicant in com-
puting ratios and in evaluating creditworthi-
ness, the institution reports only the income
relied on. (Appendix A of this part, Para-
graph V.D.5.)

8. Income data—Iloan to employee. An institu-
tion may report “NA”’ in the income field for
loans to employees to protect their privacy,
even though the institution relied on their
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income in making its credit decisions. (Ap-
pendix A of this part, Paragraph V.D.5.)

Paragraph 4(a)(8) Purchaser.

1. Type of purchaser—loan participation in-
terests sold to more than one entity. An institu-
tion that originates a loan, and then sells it
to more than one entity, reports the ‘““type of
purchaser’” based on the entity purchasing
the greatest interest, if any. If an institution
retains a majority interest it does not report
the sale. (Appendix A of this part, Paragraph
V.E.)

4(c) Optional data.

1. Agency requirements. Certain state or fed-
eral entities, such as the Office of Thrift Su-
pervision, require institutions to report the
reasons for denial even though this is op-
tional reporting under HMDA and Regula-
tion C. (Appendix A of this part, Paragraph
V.F.)

4(d) Excluded data.

1. Loan pool. The purchase of an interest in
a loan pool (such as a mortgage-participa-
tion certificate, a mortgage-backed security,
or a real estate mortgage investment con-
duit or “REMIC”) is a purchase of an inter-
est in a security under HMDA and is not re-
ported on the HMDA-LAR. (Appendix A of
this part, Paragraph 1V.B.5.)

Section 203.5—Disclosure and Reporting

5(a) Reporting to agency.

1. Change in supervisory agency. If the su-
pervisory agency for a covered institution
changes (as a consequence of a merger or a
change in the institution’s charter, for ex-
ample), the institution reports data to its
new supervisory agency for the year of the
change and subsequent years. (Appendix A of
this part, Paragraphs 1., Il11. and VI.)

2. Subsidiaries. An institution is a sub-
sidiary of a bank or savings association (for
purposes of reporting HMDA data to the par-
ent’s supervisory agency) if the bank or sav-
ings association holds or controls an owner-
ship interest that is greater than 50 percent
of the institution. (Appendix A of this part,
Paragraph I.E. and V1.)

5(e) Notice of availability.

1. Poster—suggested text. The suggested
wording of the poster text provided in Ap-
pendix A of this part is optional. An institu-
tion may use other text that meets the re-
quirements of the regulation. (Appendix A of
this part, Paragraph I11.F.)

Section 203.6—Enforcement

6(b) Bona fide errors.

1. Bona fide error—information from third
parties. An institution that obtains the prop-
erty location information for applications
and loans from third parties (such as ap-
praisers or vendors of ‘‘geocoding’ services)
is responsible for ensuring that the informa-
tion reported on its HMDA-LAR is correct.
An incorrect entry for a census tract number
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is a bona fide error, and is not a violation of
the act or regulation, provided that the in-
stitution maintains reasonable procedures to
avoid such errors (for example, by con-
ducting periodic checks of the information
obtained from these third parties). (Appendix
A of this part, Paragraph V.C.)

[Reg. C, 60 FR 63396, Dec. 11, 1995, as amended
at 62 FR 28626, May 27, 1997; 62 FR 66260, Dec.
18, 1997; 63 FR 70997, Dec. 23, 1998; 64 FR 70992,
Dec. 20, 1999]
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AUTHORITY: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

§204.1 Authority, purpose and scope.

(a) Authority. This part is issued
under the authority of section 19 (12
U.S.C. 461 et seq.) and other provisions
of the Federal Reserve Act and of sec-
tion 7 of the International Banking Act
of 1978 (12 U.S.C. 3105).

(b) Purpose. This part relates to re-
serves that depository institutions are
required to maintain for the purpose of
facilitating the implementation of
monetary policy by the Federal Re-
serve System.

(c) Scope. (1) The following depository
institutions are required to maintain
reserves in accordance with this part:

(i) Any insured bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(h)) or any bank
that is eligible to apply to become an
insured bank under section 5 of such
Act (12 U.S.C. 1815);

(ii) Any savings bank or mutual sav-
ings bank as defined in section 3 of the
Federal Deposit Insurance Act (12
U.S.C. 1813(f), (9));

(ifi) Any insured credit union as de-
fined in section 101 of the Federal Cred-
it Union Act (12 U.S.C. 1752(7)) or any
credit union that is eligible to apply to
become an insured credit union under
section 201 of such Act (12 U.S.C. 1781);

(iv) Any member as defined in sec-
tion 2 of the Federal Home Loan Bank
Act (12 U.S.C. 1422(4)); and

(v) Any insured institution as defined
in section 401 of the National Housing
Act (12 U.S.C. 1724(a)) or any institu-
tion which is eligible to apply to be-
come an insured institution under sec-
tion 403 of such Act (12 U.S.C. 1726).

(2) Except as may be otherwise pro-
vided by the Board, a foreign bank’s
branch or agency located in the United
States is required to comply with the
provisions of this part in the same
manner and to the same extent as if
the branch or agency were a member
bank, if its parent foreign bank (i) has
total worldwide consolidated bank as-
sets in excess of $1 billion; or (ii) is
controlled by a foreign company or by
a group of foreign companies that own
or control foreign banks that in the ag-
gregate have total worldwide consoli-
dated bank assets in excess of $1 bil-
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lion. In addition, any other foreign
bank’s branch located in the United
States that is eligible to apply to be-
come an insured bank under section 5
of the Federal Deposit Insurance Act
(12 U.S.C. 1815) is required to maintain
reserves in accordance with this part
as a nonmember depository institution.

(3) Except as may be otherwise pro-
vided by the Board, an Edge Corpora-
tion (12 U.S.C. 611 et seq.) or an Agree-
ment Corporation (12 U.S.C. 601 et seq.)
is required to comply with the provi-
sions of this part in the same manner
and to the same extent as a member
bank.

(4) This part does not apply to any fi-
nancial institution that (i) is organized
solely to do business with other finan-
cial institutions; (ii) is owned pri-
marily by the financial institutions
with which it does business; and (iii)
does not do business with the general
public.

(5) The provisions of this part do not
apply to any deposit that is payable
only at an office located outside the
United States.

[45 FR 56018, Aug. 22, 1980]

§204.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply unless other-
wise specified:

(a)(1) Deposit means:

(i) The unpaid balance of money or
its equivalent received or held by a de-
pository institution in the usual course
of business and for which it has given
or is obligated to give credit, either
conditionally or unconditionally, to an
account, including interest credited, or
which is evidenced by an instrument on
which the depository institution is pri-
marily liable;

(ii) Money received or held by a de-
pository institution, or the credit
given for money or its equivalent re-
ceived or held by the depository insti-
tution in the usual course of business
for a special or specific purpose, re-
gardless of the legal relationships es-
tablished thereby, including escrow
funds, funds held as security for securi-
ties loaned by the depository institu-
tion, funds deposited as advance pay-
ment on subscriptions to United States
government securities, and funds held
to meet its acceptances;
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(iii) An outstanding teller’s check, or
an outstanding draft, certified check,
cashier’s check, money order, or offi-
cer’s check drawn on the depository in-
stitution, issued in the usual course of
business for any purpose, including
payment for services, dividends or pur-
chases;

(iv) Any due bill or other liability or
undertaking on the part of a depository
institution to sell or deliver securities
to, or purchase securities for the ac-
count of, any customer (including an-
other depository institution), involving
either the receipt of funds by the de-
pository institution, regardless of the
use of the proceeds, or a debit to an ac-
count of the customer before the secu-
rities are delivered. A deposit arises
thereafter, if after three business days
from the date of issuance of the obliga-
tion, the depository institution does
not deliver the securities purchased or
does not fully collateralize its obliga-
tion with securities similar to the se-
curities purchased. A security is simi-
lar if it is of the same type and if it is
of comparable maturity to that pur-
chased by the customer;

(v) Any liability of a depository insti-
tution’s affiliate that is not a deposi-
tory institution, on any promissory
note, acknowledgment of advance, due
bill, or similar obligation (written or
oral), with a maturity of less than one
and one-half years, to the extent that
the proceeds are used to supply or to
maintain the availability of funds
(other than capital) to the depository
institution, except any such obligation
that, had it been issued directly by the
depository institution, would not con-
stitute a deposit. If an obligation of an
affiliate of a depository institution is
regarded as a deposit and is used to
purchase assets from the depository in-
stitution, the maturity of the deposit
is determined by the shorter of the ma-
turity of the obligation issued or the
remaining maturity of the assets pur-
chased. If the proceeds from an affili-
ate’s obligation are placed in the de-
pository institution in the form of a
reservable deposit, no reserves need be
maintained against the obligation of
the affiliate since reserves are required
to be maintained against the deposit
issued by the depository institution.
However, the maturity of the deposit
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issued to the affiliate shall be the
shorter of the maturity of the affili-
ate’s obligation or the maturity of the
deposit;

(vi) Credit balances;

(vii) Any liability of a depository in-
stitution on any promissory note, ac-
knowledgment of advance, bankers’ ac-
ceptance, or similar obligation (writ-
ten or oral), including mortgage-
backed bonds, that is issued or under-
taken by a depository institution as a
means of obtaining funds, except any
such obligation that:

(A) Is issued or undertaken and held
for the account of:

(1) An office located in the United
States of another depository institu-
tion, foreign bank, Edge or Agreement
Corporation, or New York Investment
(Article XI11) Company;

(2) The United States government or
an agency thereof; or

(3) The Export-lmport Bank of the
United States, Minbanc Capital Cor-
poration, the Government Develop-
ment Bank for Puerto Rico, a Federal
Reserve Bank, a Federal Home Loan
Bank, or the National Credit Union Ad-
ministration Central Liquidity Facil-
ity;

(B) Arises from a transfer of direct
obligations of, or obligations that are
fully guaranteed as to principal and in-
terest by, the United States Govern-
ment or any agency thereof that the
depository institution is obligated to
repurchase;

(C) Is not insured by a Federal agen-
cy, is subordinated to the claims of de-
positors, has a weighted average matu-
rity of five years or more, and is issued
by a depository institution with the
approval of, or under the rules and reg-
ulations of, its primary Federal super-
visor;

(D) Arises from a borrowing by a de-
pository institution from a dealer in
securities, for one business day, of pro-
ceeds of a transfer of deposit credit in
a Federal Reserve Bank or other imme-
diately available funds (commonly re-
ferred to as Federal funds), received by
such dealer on the date of the loan in
connection with clearance of securities
transactions; or
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(E) Arises from the creation, dis-
count and subsequent sale by a deposi-
tory institution of its bankers’ accept-
ance of the type described in paragraph
7 of section 13 of the Federal Reserve
Act (12 U.S.C. 372).

(viii) Any liability of a depository in-
stitution that arises from the creation
after June 20, 1983, of a bankers’ ac-
ceptance that is not of the type de-
scribed in paragraph 7 of section 13 of
the Federal Reserve Act (12 U.S.C. 372)
except any such liability held for the
account of an entity specified in
§204.2(a)(1)(vii)(A); or

(2) Deposit does not include:

(i) Trust funds received or held by
the depository institution that it keeps
properly segregated as trust funds and
apart from its general assets or which
it deposits in another institution to
the credit of itself as trustee or other
fiduciary. If trust funds are deposited
with the commecial department of the
depository institution or otherwise
mingled with its general assets, a de-
posit liability of the institution is cre-
ated;

(ii) An obligation that represents a
conditional, contingent or endorser’s
liability;

(iii) Obligations, the proceeds of
which are not used by the depository
institution for purposes of making
loans, investments, or maintaining lig-
uid assets such as cash or ‘“‘due from”
depository institutions or other similar
purposes. An obligation issued for the
purpose of raising funds to purchase
business premises, equipment, supplies,
or similar assets is not a deposit;

(iv) Accounts payable;

(v) Hypothecated deposits created by
payments on an installment loan where
(A) the amounts received are not used
immediately to reduce the unpaid bal-
ance due on the loan until the sum of
the payments equals the entire amount
of loan principal and interest; (B) and
where such amounts are irrevocably as-
signed to the depository institution
and cannot be reached by the borrower
or creditors of the borrower;

(vi) Dealer reserve and differential
accounts that arise from the financing
of dealer installment accounts receiv-
able, and which provide that the dealer
may not have access to the funds in the
account until the installment loans are
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repaid, as long as the depository insti-
tution is not actually (as distinguished
from contingently) obligated to make
credit or funds available to the dealer;

(vii) A dividend declared by a deposi-
tory institution for the period inter-
vening between the date of the declara-
tion of the dividend and the date on
which it is paid;

(viii) An obligation representing a
pass through account, as defined in this
section;

(ixX) An obligation arising from the
retention by the depository institution
of no more than a 10 per cent interest
in a pool of conventional 1-4 family
mortgages that are sold to third par-
ties;

(xX) An obligation issued to a State or
municipal housing authority under a
loan-to-lender program involving the
issuance of tax exempt bonds and the
subsequent lending of the proceeds to
the depository institution for housing
finance purposes;

(xi) Shares of a credit union held by
the National Credit Union Administra-
tion or the National Credit Union Ad-
ministration Central Liquidity Facil-
ity under a statutorily authorized as-
sistance program; and

(xii) Any liability of a United States
branch or agency of a foreign bank to
another United States branch or agen-
cy of the same foreign bank, or the li-
ability of the United States office of an
Edge Corporation to another United
States office of the same Edge Corpora-
tion.

(b)(1) Demand deposit means a deposit
that is payable on demand, or a deposit
issued with an original maturity or re-
quired notice period of less than seven
days, or a deposit representing funds
for which the depository institution
does not reserve the right to require at
least seven days’ written notice of an
intended withdrawal. Demand deposits
may be in the form of:

(i) Checking accounts;

(ii) Certified, cashier’s, teller’s, and
officer’s checks (including such checks
issued in payment of dividends);

(iii) Traveler’s checks and money or-
ders that are primary obligations of
the issuing institution;

(iv) Checks or drafts drawn by, or on
behalf of, a non-United States office of
a depository institution on an account
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maintained at any of the institution’s
United States offices;

(v) Letters of credit sold for cash or
its equivalent;

(vi) Withheld taxes, withheld insur-
ance and other withheld funds;

(vii) Time deposits that have ma-
tured or time deposits upon which the
contractually required notice of with-
drawal as given and the notice period
has expired and which have not been
renewed (either by action of the deposi-
tor or automatically under the terms
of the deposit agreement); and

(viii) An obligation to pay, on de-
mand or within six days, a check (or
other instrument, device, or arrange-
ment for the transfer of funds) drawn
on the depository institution, where
the account of the institution’s cus-
tomer already has been debited.

(2) The term demand deposit also
means deposits or accounts on which
the depository institution has reserved
the right to require at least seven days’
written notice prior to withdrawal or
transfer of any funds in the account
and from which the depositor is au-
thorized to make withdrawals or trans-
fers in excess of the withdrawal or
transfer limitations specified in para-
graph (d)(2) of this section for such an
account and the account is not a NOW
account, or an ATS account or other
account that meets the criteria speci-
fied in either paragraph (b)(3)(ii) or (iii)
of this section.

(3) Demand deposit does not include:

(i) Any account that is a time deposit
or a savings deposit under this part;

(ii) Any deposit or account on which
the depository institution has reserved
the right to require at least seven days’
written notice prior to withdrawal or
transfer of any funds in the account
and either—

(A) Is subject to check, draft, nego-
tiable order of withdrawal, share draft,
or similar item, such as an account au-
thorized by 12 U.S.C. 1832(a) (NOW ac-
count) and a savings deposit described
in §204.2(d)(2), provided that the deposi-
tor is eligible to hold a NOW account;
or

(B) From which the depositor is au-
thorized to make transfers by
preauthorized transfer or telephonic
(including data transmission) agree-
ment, order or instruction to another
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account or to a third party, provided
that the depositor is eligible to hold a
NOW account;

(iii) Any deposit or account on which
the depository institution has reserved
the right to require at least seven days’
written notice prior to withdrawal or
transfer of any funds in the account
and from which withdrawals may be
made automatically through payment
to the depository institution itself or
through transfer of credit to a demand
deposit or other account in order to
cover checks or drafts drawn upon the
institution or to maintain a specified
balance in, or to make periodic trans-
fers to such other account, such as ac-
counts authorized by 12 U.S.C. 37la
(automatic transfer account or ATS ac-
count), provided that the depositor is
eligible to hold an ATS account; or

(iv) IBF time deposits meeting the
requirements of §204.8(a)(2).

(©)(1) Time deposit means:

(i) A deposit that the depositor does
not have a right and is not permitted
to make withdrawals from within six
days after the date of deposit unless
the deposit is subject to an early with-
drawal penalty of at least seven days’
simple interest on amounts withdrawn
within the first six days after deposit.!

1A time deposit, or a portion thereof, may
be paid during the period when an early
withdrawal penalty would otherwise be re-
quired under this part without imposing an
early withdrawal penalty specified by this
part:

(a) Where the time deposit is maintained
in an individual retirement account estab-
lished in accordance with 26 U.S.C. 408 and is
paid within seven days after establishment
of the individual retirement account pursu-
ant to 26 CFR 1.408-6(d)(4), where it is main-
tained in a Keogh (H.R. 10) plan, or where it
is maintained in a 401(k) plan under 26 U.S.C.
401(k); Provided that the depositor forfeits an
amount at least equal to the simple interest
earned on the amount withdrawn;

(b) Where the depository institution pays
all or a portion of a time deposit rep-
resenting funds contributed to an individual
retirement account or a Keogh (H.R.10) plan
established pursuant to 26 U.S.C. 408 or 26
U.S.C. 401 or to a 401(k) plan established pur-
suant to 26 U.S.C. 401(k) when the individual
for whose benefit the account is maintained
attains age 59% or is disabled (as defined in
26 U.S.C. 72(m)(7)) or thereafter;

Continued
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A time deposit from which partial
early withdrawals are permitted must
impose additional early withdrawal
penalties of at least seven days’ simple
interest on amounts withdrawn within
six days after each partial withdrawal.
If such additional early withdrawal
penalties are not imposed, the account
ceases to be a time deposit. The ac-
count may become a savings deposit if
it meets the requirements for a saving
deposit; otherwise it becomes a trans-
action account. Time deposit includes
funds—

(A) Payable on a specified date not
less than seven days after the date of
deposit;

(B) Payable at the expiration of a
specified time not less than seven days
after the date of deposit;

(C) Payable only upon written notice
that is actually required to be given by
the depositor not less than seven days
prior to withdrawal;

(D) Held in club accounts (such as
Christmas club accounts and vacation
club accounts that are not maintained
as savings deposits) that are deposited
under written contracts providing that
no withdrawal shall be made until a
certain number of periodic deposits
have been made during a period of not
less than three months even though
some of the deposits may be made
within six days from the end of the pe-
riod; or

(E) Share certificates and certificates
of indebtedness issued by credit unions,
and certificate accounts and notice ac-
counts issued by savings and loan asso-
ciations;

(i) A savings deposit;

(c) Where the depository institution pays
that portion of a time deposit on which fed-
eral deposit insurance has been lost as a re-
sult of the merger of two or more federally
insured banks in which the depositor pre-
viously maintained separate time deposits,
for a period of one year from the date of the
merger;

(d) Upon the death of any owner of the
time deposit funds;

(e) When any owner of the time deposit is
determined to be legally incompetent by a
court or other administrative body of com-
petent jurisdiction; or

(f) Where a time deposit is withdrawn with-
in ten days after a specified maturity date
even though the deposit contract provided
for automatic renewal at the maturity date.
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(iii) An IBF time deposit meeting the
requirements of §204.8(a)(2); and

(iv) Borrowings, regardless of matu-
rity, represented by a promissory note,
an acknowledgment of advance, or
similar obligation described in
§204.2(a)(1)(vii) that is issued to, or any
bankers’ acceptance (other than the
type described in 12 U.S.C. 372) of the
depository institution held by—

(A) Any office located outside the
United States of another depository in-
stitution or Edge or agreement cor-
poration organized under the laws of
the United States;

(B) Any office located outside the
United States of a foreign bank;

(C) A foreign national government, or
an agency or instrumentality thereof,2
engaged principally in activities which
are ordinarily performed in the United
States by governmental entities;

(D) An international entity of which
the United States is a member; or

(E) Any other foreign, international,
or supranational entity specifically
designated by the Board.3

(2) A time deposit may be represented
by a transferable or nontransferable, or
a negotiable or nonnegotiable, certifi-
cate, instrument, passbook, or state-
ment, or by book entry or otherwise.

(d)(1) Savings deposit means a deposit
or account with respect to which the
depositor is not required by the deposit
contract but may at any time be re-
quired by the depository institution to
give written notice of an intended
withdrawal not less than seven days
before withdrawal is made, and that is
not payable on a specified date or at
the expiration of a specified time after
the date of deposit. The term savings
deposit includes a regular share account
at a credit union and a regular account
at a savings and loan association.

(2) The term savings deposit also
means: A deposit or account, such as
an account commonly known as a pass-
book savings account, a statement sav-
ings account, or as a money market de-
posit account (MMDA), that otherwise
meets the requirements of §204.2(d)(1)

20ther than states, provinces, municipali-
ties, or other regional or local governmental
units or agencies or instrumentalities there-
of.

3The designated entities are specified in 12
CFR 204.125.
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and from which, under the terms of the
deposit contract or by practice of the
depository institution, the depositor is
permitted or authorized to make no
more than six transfers and with-
drawals, or a combination of such
transfers and withdrawals, per calendar
month or statement cycle (or similar
period) of at least four weeks, to an-
other account (including a transaction
account) of the depositor at the same
institution or to a third party by
means of a preauthorized or automatic
transfer, or telephonic (including data
transmission) agreement, order or in-
struction, and no more than three of
the six such transfers may be made by
check, draft, debit card, or similar
order made by the depositor and pay-
able to third parties. A preauthorized
transfer includes any arrangement by
the depository institution to pay a
third party from the account of a de-
positor upon written or oral instruc-
tion (including an order received
through an automated clearing house
(ACH)) or any arrangement by a depos-
itory institution to pay a third party
from the account of the depositor at a
predetermined time or on a fixed
schedule. Such an account is not a
transaction account by virtue of an ar-
rangement that permits transfers for
the purpose of repaying loans and asso-
ciated expenses at the same depository
institution (as originator or servicer)
or that permits transfers of funds from
this account to another account of the
same depositor at the same institution
or permits withdrawals (payments di-
rectly to the depositor) from the ac-
count when such transfers or with-
drawals are made by mail, messenger,
automated teller machine, or in person
or when such withdrawals are made by
telephone (via check mailed to the de-
positor) regardless of the number of
such transfers or withdrawals.4

41n order to ensure that no more than the
permitted number of withdrawals or trans-
fers are made, for an account to come within
the definition in paragraph (d)(2) of this sec-
tion, a depository institution must either:

(a) Prevent withdrawals or transfers of
funds from this account that are in excess of
the limits established by paragraph (d)(2) of
this section, or

(b) Adopt procedures to monitor those
transfers on an ex post basis and contact cus-
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(3) A deposit may continue to be clas-
sified as a savings deposit even if the
depository institution exercises its
right to require notice of withdrawal.

(4) Savings deposit does not include
funds deposited to the credit of the de-
pository institution’s own trust depart-
ment where the funds involved are uti-
lized to cover checks or drafts. Such
funds are transaction accounts.

(e) Transaction account means a de-
posit or account from which the deposi-
tor or account holder is permitted to
make transfers or withdrawals by ne-
gotiable or transferable instrument,
payment order of withdrawal, tele-
phone transfer, or other similar device
for the purpose of making payments or
transfers to third persons or others or
from which the depositor may make
third party payments at an automated
teller machine (ATM) or a remote serv-
ice unit, or other electronic device, in-
cluding by debit card, but the term
does not include savings deposits or ac-
counts described in paragraph (d)(2) of
this section even though such accounts
permit third party transfers. Trans-
action account includes:

(1) Demand deposits;

(2) Deposits or accounts on which the
depository institution has reserved the
right to require at least seven days’
written notice prior to withdrawal or
transfer of any funds in the account
and that are subject to check, draft,
negotiable order of withdrawal, share
draft, or other similar item, except ac-
counts described in paragraph (d)(2) of

tomers who exceed the established limits on
more than an occasional basis.

For customers who continue to violate
those limits after they have been contacted
by the depository institution, the depository
institution must either close the account
and place the funds in another account that
the depositor is eligible to maintain, or take
away the transfer and draft capacities of the
account.

An account that authorizes withdrawals or
transfers in excess of the permitted number
is a transaction account regardless of wheth-
er the authorized number of transactions are
actually made. For accounts described in
paragraph (d)(2) of this section, the institu-
tion at its option may use, on a consistent
basis, either the date on the check, draft, or
similar item, or the date the item is paid in
applying the limits imposed by that section.
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this section (savings deposits), but in-
cluding accounts authorized by 12
U.S.C. 1832(a) (NOW accounts).

(3) Deposits or accounts on which the
depository institution has reserved the
right to require at least seven days’
written notice prior to withdrawal or
transfer of any funds in the account
and from which withdrawals may be
made automatically through payment
to the depository institution itself or
through transfer or credit to a demand
deposit or other account in order to
cover checks or drafts drawn upon the
institution or to maintain a specified
balance in, or to make periodic trans-
fers to such accounts, except accounts
described in paragraph (d)(2) of this
section, but including accounts author-
ized by 12 U.S.C. 37la (automatic trans-
fer accounts or ATS accounts).

(4) Deposits or accounts on which the
depository institution has reserved the
right to require at least seven days’
written notice prior to withdrawal or
transfer of any funds in the account
and under the terms of which, or by
practice of the depository institution,
the depositor is permitted or author-
ized to make more than six with-
drawals per month or statement cycle
(or similar period) of at least four
weeks for the purposes of transferring
funds to another account of the deposi-
tor at the same institution (including
transaction account) or for making pay-
ment to a third party by means of a
preauthorized transfer, or telephonic
(including data transmission) agree-
ment, order or instruction, except ac-
counts described in paragraph (d)(2) of
this section. An account that author-
izes more than six such withdrawals in
a calendar month, or statement cycle
(or similar period) of at least four
weeks, is a transaction account whether
or not more than six such transfers are
made during such period. A
preauthorized transfer includes any ar-
rangement by the depository institu-
tion to pay a third party from the ac-
count of a depositor upon written or
oral instruction (including an order re-
ceived through an automated clearing
house (ACH)), or any arrangement by a
depository institution to pay a third
party from the account of the depositor
at a predetermined time or on a fixed
schedule. Such an account is not a
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transaction account by virtue of an ar-
rangement that permits transfers for
the purpose of repaying loans and asso-
ciated expenses at the same depository
institution (as originator or servicer)
or that permits transfers of funds from
this account to another account of the
same depositor at the same institution
or permits withdrawals (payments di-
rectly to the depositor) from the ac-
count when such transfers or with-
drawals are made by mail, messenger,
automated teller machine or in person
or when such withdrawals are made by
telephone (via check mailed to the de-
positor) regardless of the number of
such transfers or withdrawals.

(5) Deposits or accounts maintained
in connection with an arrangement
that permits the depositor to obtain
credit directly or indirectly through
the drawing of a negotiable or non-
negotiable check, draft, order or in-
struction or other similar device (in-
cluding telephone or electronic order
or instruction) on the issuing institu-
tion that can be used for the purpose of
making payments or transfers to third
persons or others or to a deposit ac-
count of the depositor.

(6) All deposits other than time and
savings accounts, including those ac-
counts that are time and savings de-
posits in form but that the Board has
determined, by rule or order, to be
transaction accounts.

(f)(1) Nonpersonal time deposit means:

(i) A time deposit, including an
MMDA or any other savings deposit,
representing funds in which any bene-
ficial interest is held by a depositor
which is not a natural person;

(if) A time deposit, including an
MMDA or any other savings deposit,
that represents funds deposited to the
credit of a depositor that is not a nat-
ural person, other than a deposit to the
credit of a trustee or other fiduciary if
the entire beneficial interest in the de-
posit is held by one or more natural
persons;

(iii) A transferable time deposit. A
time deposit is transferable unless it
contains a specific statement on the
certificate, instrument, passbook,
statement or other form representing
the account that it is not transferable.
A time deposit that contains a specific
statement that it is not transferable is
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not regarded as transferable even if the
following transactions can be effected:
a pledge as collateral for a loan, a
transaction that occurs due to cir-
cumstances arising from death, incom-
petency, marriage, divorce, attach-
ment, or otherwise by operation of law
or a transfer on the books or records of
the institution; and

(iv) A time deposit represented by a
promissory note, an acknowledgment
of advance, or similar obligation de-
scribed in paragraph (a)(1)(vii) of this
section that is issued to, or any bank-
ers’ acceptance (other than the type
described in 12 U.S.C. 372) of the deposi-
tory institution held by:

(A) Any office located outside the
United States of another depository in-
stitution or Edge or agreement cor-
poration organized under the laws of
the United States;

(B) Any office located outside the
United States of a foreign bank;

(C) A foreign national government, or
an agency or instrumentality thereof,>
engaged principally in activities which
are ordinarily performed in the United
States by governmental entities;

(D) An international entity of which
the United States is a member; or

(E) Any other foreign, international,
or supranational entity specifically
designated by the Board.®

(2) Nonpersonal time deposit does not
include nontransferable time deposits
to the credit of or in which the entire
beneficial interest is held by an indi-
vidual pursuant to an individual retire-
ment account or Keogh (H.R. 10) plan
under 26 U.S.C. 408, 401, or non-trans-
ferable time deposits held by an em-
ployer as part of an unfunded deferred-
compensation plan established pursu-
ant to subtitle D of the Revenue Act of
1978 (Pub. L. 95-600, 92 Stat. 2763), or a
401(k) plan under 26 U.S.C. 401(k).

(g) Natural person means an indi-
vidual or a sole proprietorship. The
term does not mean a corporation
owned by an individual, a partnership
or other association.

(h) Eurocurrency liabilities means:

50ther than states, provinces, municipali-
ties, or other regional or local governmental
units or agencies or instrumentalities there-
of.

6The designated entities are specified in 12
CFR 217.126.
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(1) For a depository institution or an
Edge or Agreement Corporation orga-
nized under the laws of the United
States, the sum, if positive, of the fol-
lowing:

(i) Net balances due to its non-United
States offices and its international
banking facilities (IBFs) from its
United States offices;

(ii))(A) For a depository institution
organized under the laws of the United
States, assets (including participa-
tions) acquired from its United States
offices and held by its non-United
States offices, by its IBF, or by non-
United States offices of an affiliated
Edge or Agreement Corporation;” or

(B) For an Edge or Agreement Cor-
poration, assets (including participa-
tions) acquired from its United States
offices and held by its non-United
States offices, by its IBF, by non-
United States offices of its U.S. or for-
eign parent institution, or by non-
United States offices of an affiliated
Edge or Agreement Corporation; and

(iii) Credit outstanding from its non-
United States offices to United States
residents (other than assets acquired
and net balances due from its United
States offices), except credit extended
(A) from its non-United States offices
in the aggregate amount of $100,000 or
less to any United States resident, (B)
by a non-United States office that at
no time during the computation period
had credit outstanding to United
States residents exceeding $1 million,
(C) to an international banking facil-
ity, or (D) to an institution that will be
maintaining reserves on such credit
pursuant to this part. Credit extended
from non-United States offices or from
IBFs to a foreign branch, office, sub-
sidiary, affiliate of other foreign estab-
lishment (foreign affiliate) controlled by
one or more domestic corporations is
not regarded as credit extended to a
United States resident if the proceeds
will be used to finance the operations
outside the United States of the bor-
rower or of other foreign affiliates of
the controlling domestic corpora-
tion(s).

7This paragraph does not apply to assets
that were acquired by an IBF from its estab-
lishing entity before the end of the second
reserve computation period after its estab-
lishment.
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(2) For a United States branch or
agency of a foreign bank, the sum, if
positive, of the following:

(i) Net balances due to its foreign
bank (including offices thereof located
outside the United States) and its
international banking facility after de-
ducting an amount equal to 8 per cent
of the following: the United States
branch’s or agency’s total assets less
the sum of (A) cash items in process of
collection; (B) unposted debits; (C) de-
mand balances due from depository in-
stitutions organized under the laws of
the United States and from other for-
eign banks; (D) balances due from for-
eign central banks; and (E) positive net
balances due from its IBF, its foreign
bank, and the foreign bank’s United
States and non-United States offices;
and

(ii) Assets (including participations)
acquired from the United States
branch or agency (other than assets re-
quired to be sold by Federal or State
supervisory authorities) and held by its
foreign bank (including offices thereof
located outside the United States), by
its parent holding company, by non-
United States offices or an IBF of an
affiliated Edge or Agreement Corpora-
tion, or by its IBFs.8

(i)(1) Cash item in process of collection
means:

(i) Checks in the process of collec-
tion, drawn on a bank or other deposi-
tory institution that are payable im-
mediately upon presentation in the
United States, including checks for-
warded to a Federal Reserve Bank in
process of collection and checks on
hand that will be presented for pay-
ment or forwarded for collection on the
following business day;

(ii) Government checks drawn on the
Treasury of the United States that are
in the process of collection; and

(iii) Such other items in the process
of collection, that are payable imme-
diately upon presentation in the
United States and that are customarily
cleared or collected by depository in-
stitutions as cash items, including:

(A) Drafts payable through another
depository institution;

(B) Matured bonds and coupons (in-
cluding bonds and coupons that have

8 See footnote 7.
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been called and are payable on presen-
tation);

(C) Food coupons and certificates;

(D) Postal and other money orders,
and traveler’s checks;

(E) Amounts credited to deposit ac-
counts in connection with automated
payment arrangements where such
credits are made one business day prior
to the scheduled payment date to in-
sure that funds are available on the
payment date;

(F) Commodity or bill of lading
drafts payable immediately upon pres-
entation in the United States;

(G) Returned items and unposted deb-
its; and

(H) Broker security drafts.

(2) Cash item in process of collection
does not include items handled as
noncash collections and credit card
sales slips and drafts.

(J) Net transaction accounts means the
total amount of a depository institu-
tion’s transaction accounts less the de-
ductions allowed under the provisions
of §204.3.

(k)(1) Vault cash means United States
currency and coin owned and held by a
depository institution that may, at
any time, be used to satisfy depositors’
claims.

(2) Vault cash includes United States
currency and coin in transit to a Fed-
eral Reserve Bank or a correspondent
depository institution for which the re-
porting depository institution has not
yet received credit, and United States
currency and coin in transit from a
Federal Reserve Bank or a cor-
respondent depository institution when
the reporting depository institution’s
account at the Federal Reserve or cor-
respondent bank has been charged for
such shipment.

(3) Silver and gold coin and other
currency and coin whose numismatic
or bullion value is substantially in ex-
cess of face value is not vault cash for
purposes of this part.

(I) Pass through account means a bal-
ance maintained by a depository insti-
tution that is not a member bank, by a
U.S. branch or agency of a foreign
bank, or by an Edge or Agreement Cor-
poration, (1) in an institution that
maintains required reserve balances at
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a Federal Reserve Bank, (2) in a Fed-
eral Home Loan Bank, (3) in the Na-
tional Credit Union Administration
Central Liquidity Facility, or (4) in an
institution that has been authorized by
the Board to pass through required re-
serve balances if the institution, Fed-
eral Home Loan Bank, or National
Credit Union Administration Central
Liquidity Facility maintains the funds
in the form of a balance in a Federal
Reserve Bank of which it is a member
or at which it maintains an account in
accordance with rules and regulations
of the Board.

(m)(1) Depository institution means:

(i) Any insured bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(h)) or any bank
that is eligible to apply to become an
insured bank under section 5 of such
Act (12 U.S.C. 1815);

(if) Any savings bank or mutual sav-
ings bank as defined in section 3 of the
Federal Deposit Insurance Act (12
U.S.C. 1813(f), (9));

(iii) Any insured credit union as de-
fined in section 101 of the Federal Cred-
it Union Act (12 U.S.C. 1752(7)) or any
credit union that is eligible to apply to
become an insured credit union under
section 201 of such Act (12 U.S.C. 1781);

(iv) Any member as defined in sec-
tion 2 of the Federal Home Loan Bank
Act (12 U.S.C. 1422(4)); and

(v) Any insured institution as defined
in section 401 of the National Housing
Act (12 U.S.C. 1724(a)) or any institu-
tion which is eligible to apply to be-
come an insured institution under sec-
tion 403 of such Act (12 U.S.C. 1726).

(2) Depository institution does not in-
clude international organizations such
as the World Bank, the Inter-American
Development Bank, and the Asian De-
velopment Bank.

(n) Member bank means a depository
institution that is a member of the
Federal Reserve System.

(o) Foreign bank means any bank or
other similar institution organized
under the laws of any country other
than the United States or organized
under the laws of Puerto Rico, Guam,
American Samoa, the Virgin Islands,
or other territory or possession of the
United States.

(p) [Reserved]

§204.2

(g) Affiliate includes any corporation,
association, or other organization:

(1) Of which a depository institution,
directly or indirectly, owns or controls
either a majority of the voting shares
or more than 50 percent of the numbers
of shares voted for the election of its
directors, trustees, or other persons ex-
ercising similar functions at the pre-
ceding election, or controls in any
manner the election of a majority of
its directors, trustees, or other persons
exercising similar functions;

(2) Of which control is held, directly
or indirectly, through stock ownership
or in any other manner, by the share-
holders of a depository institution who
own or control either a majority of the
shares of such depository institution or
more than 50 percent of the number of
shares voted for the election of direc-
tors of such depository institution at
the preceding election, or by trustees
for the benefit of the shareholders of
any such depository institution;

(3) Of which a majority of its direc-
tors, trustees, or other persons exer-
cising similar functions are directors
of any one depository institution; or

(4) Which owns or controls, directly
or indirectly, either a majority of the
shares of capital stock of a depository
institution or more than 50 percent of
the number of shares voted for the
election of directors, trustees or other
persons exercising similar functions of
a depository institution at the pre-
ceding election, or controls in any
manner the election of a majority of
the directors, trustees, or other per-
sons exercising similar functions of a
depository institution, or for the ben-
efit of whose shareholders or members
all or substantially all the capital
stock of a depository institution is
held by trustees.

(r) United States means the States of
the United States and the District of
Columbia.

(s) United States resident means (1)
any individual residing (at the time of
the transaction) in the United States;
(2) any corporation, partnership, asso-
ciation or other entity organized in the
United States (domestic corporation);
and (3) any branch or office located in
the United States of any entity that is
not organized in the United States.
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(t) Any deposit that is payable only at
an office located outside the United States
means (1) a deposit of a United States
resident?® that is in a denomination of
$100,000 or more, and as to which the
depositor is entitled, under the agree-
ment with the institution, to demand
payment only outside the United
States or (2) a deposit of a person who
is not a United States resident® as to
which the depositor is entitled, under
the agreement with the institution, to
demand payment only outside the
United States.

(u) Teller’'s check means a check
drawn by a depository institution on
another depository institution, a Fed-
eral Reserve Bank, or a Federal Home
Loan Bank, or payable at or through a
depository institution, a Federal Re-
serve Bank, or a Federal Home Loan
Bank, and which the drawing deposi-
tory institution engages or is obliged
to pay upon dishonor.

[Reg. D, 45 FR 56018, Aug. 22, 1980, as amend-
ed at 46 FR 27092, May 18, 1981; 46 FR 32428,
June 23, 1981; 47 FR 44707, Oct. 12, 1982; 48 FR
28973, June 24, 1983; 51 FR 9632, 9635, Mar. 20,
1986; 52 FR 47694, 47695, Dec. 16, 1987; 55 FR
50541, Dec. 7, 1990; 56 FR 15494, Apr. 17, 1991;
57 FR 38427, Aug. 25, 1992; 57 FR 40598, Sept.
4, 1992; 61 FR 69025, Dec. 31, 1996; 63 FR 64841,
Nov. 24, 1998]

§204.3 Computation and maintenance.

(a) Maintenance and reporting of re-
quired reserves. (1) Maintenance. A de-
pository institution, a U.S. branch or
agency of a foreign bank, and an Edge
or Agreement corporation shall main-
tain reserves against its deposits and
Eurocurrency liabilities in accordance
with the procedures prescribed in this
section and §204.4 and the ratios pre-
scribed in §204.9. Reserve-deficiency
charges shall be assessed for defi-
ciencies in required reserves in accord-
ance with the provisions of §204.7. For
purposes of this part, the obligations of
a majority-owned (50 percent or more)

9A deposit of a foreign branch, office, sub-
sidiary, affiliate or other foreign establish-
ment (foreign affiliate) controlled by one or
more domestic corporations is not regarded
as a deposit of a United States resident if the
funds serve a purpose in connection with its
foreign or international business or that of
other foreign affiliates of the controlling do-
mestic corporation(s).
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U.S. subsidiary (except an Edge or
Agreement corporation) of a depository
institution shall be regarded as obliga-
tions of the parent depository institu-
tion.

(2) Reporting. (i) Every depository in-
stitution, U.S. branch or agency of a
foreign bank, and Edge or Agreement
corporation shall file a report of depos-
its (or any other required form or
statement) directly with the Federal
Reserve Bank of its District, regardless
of the manner in which it chooses to
maintain required reserve balances. A
foreign bank’s U.S. branches and agen-
cies and an Edge or Agreement cor-
poration’s offices operating within the
same state and the same Federal Re-
serve District shall prepare and file a
report of deposits on an aggregated
basis.

(ii) A Federal Reserve Bank shall no-
tify the reporting institution of its re-
serve requirements. Where a pass-
through arrangement exists, the Re-
serve Bank will also notify the pass-
through correspondent of its respond-
ent’s required reserve balances.

(iii) The Board and the Federal Re-
serve Banks will not hold a pass-
through correspondent responsible for
guaranteeing the accuracy of the re-
ports of deposits submitted by its re-
spondents.

(3) Allocation of low reserve tranche
and exemption from reserve requirements.
A depository institution, a foreign
bank, or an Edge or Agreement cor-
poration shall, if possible, assign the
low reserve tranche and reserve re-
quirement exemption prescribed in
§204.9(a) to only one office or to a
group of offices filing a single aggre-
gated report of deposits. The amount of
the reserve requirement exemption al-
located to an office or group of offices
may not exceed the amount of the low
reserve tranche allocated to such office
or offices. If the low reserve tranche or
reserve requirement exemption cannot
be fully utilized by a single office or by
a group of offices filing a single report
of deposits, the unused portion of the
tranche or exemption may be assigned
to other offices or groups of offices of
the same institution until the amount
of the tranche (or net transaction ac-
counts) or exemption (or reservable li-
abilities) is exhausted. The tranche or
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exemption may be reallocated each
year concurrent with implementation
of the indexed tranche and exemption,
or, if necessary during the course of
the year to avoid underutilization of
the tranche or exemption, at the begin-
ning of a reserve computation period.

(b) Form and location of reserves. (1) A
depository institution, a U.S. branch or
agency of a foreign bank, and an Edge
or Agreement corporation shall hold
reserves in the form of vault cash, a
balance maintained directly with the
Federal Reserve Bank in the Federal
Reserve District in which it is located,
or, in the case of nonmember institu-
tions, with a pass-through cor-
respondent in accordance with §204.3(i).

(2) (i) For purposes of this section, a
depository institution, a U.S. branch or
agency of a foreign bank, or an Edge or
Agreement corporation is located in
the Federal Reserve District that con-
tains the location specified in the in-
stitution’s charter, organizing certifi-
cate, or license or, if no such location
is specified, the location of its head of-
fice, unless otherwise determined by
the Board under paragraph (b)(2)(ii) of
this section.

(ii) If the location specified in para-
graph (b)(2)(i) of this section, in the
Board’s judgment, is ambiguous, would
impede the ability of the Board or the
Federal Reserve Banks to perform
their functions under the Federal Re-
serve Act, or would impede the ability
of the institution to operate -effi-
ciently, the Board will determine the
Federal Reserve District in which the
institution is located, after consulta-
tion with the institution and the rel-
evant Federal Reserve Banks. The rel-
evant Federal Reserve Banks are the
Federal Reserve Bank whose District
contains the location specified in para-
graph (b)(2)(i) of this section and the
Federal Reserve Bank in whose Dis-
trict the institution is proposed to be
located. In making this determination,
the Board will consider any applicable
laws, the business needs of the institu-
tion, the location of the institution’s
head office, the locations where the in-
stitution performs its business, and the
locations that would allow the institu-
tion, the Board, and the Federal Re-
serve Banks to perform their functions
efficiently and effectively.

§204.3

(c) Computation of required reserves for
institutions that report on a weekly basis.
(1) Required reserves are computed on
the basis of daily average balances of
deposits and Eurocurrency liabilities
during a l4-day period ending every
second Monday (the computation pe-
riod). Reserve requirements are com-
puted by applying the ratios prescribed
in §204.9 to the classes of deposits and
Eurocurrency liabilities of the institu-
tion. In determining the reserve bal-
ance that is required to be maintained
with the Federal Reserve, the average
daily vault cash held during the com-
putation period is deducted from the
amount of the institution’s required re-
serves.

(2) The reserve balance that is re-
quired to be maintained with the Fed-
eral Reserve shall be maintained dur-
ing a l4-day period (the “maintenance
period’”) that begins on the third
Thursday following the end of a given
computation period.

(d) Computation of required reserves for
institutions that report on a quarterly
basis. For a depository institution that
is permitted to report quarterly, re-
quired reserves are computed on the
basis of the depository institution’s
daily average deposit balances during a
seven-day computation period that be-
gins on the third Tuesday of March,
June, September, and December. In de-
termining the reserve balance that
such a depository institution is re-
quired to maintain with the Federal
Reserve, the daily average vault cash
held during the computation period is
deducted from the amount of the insti-
tution’s required reserves. The reserve
balance that is required to be main-
tained with the Federal Reserve shall
be maintained during a corresponding
period that begins on the fourth Thurs-
day following the end of the institu-
tion’s computation period and ends on
the fourth Wednesday after the close of
the institution’s next computation pe-
riod.

(e) Computation of transaction ac-
counts. Overdrafts in demand deposit or
other transaction accounts are not to
be treated as negative demand deposits
or negative transaction accounts and
shall not be netted since overdrafts are
properly reflected on an institution’s
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books as assets. However, where a cus-
tomer maintains multiple transaction
accounts with a depository institution,
overdrafts in one account pursuant to a
bona fide cash management arrange-
ment are permitted to be netted
against balances in other related trans-
action accounts for reserve require-
ment purposes.

(f) Deductions allowed in computing re-
serves. (1) In determining the reserve
balance required under this part, the
amount of cash items in process of col-
lection and balances subject to imme-
diate withdrawal due from other depos-
itory institutions located in the United
States (including such amounts due
from United States branches and agen-
cies of foreign banks and Edge and
agreement corporations) may be de-
ducted from the amount of gross trans-
action accounts. The amount that may
be deducted may not exceed the
amount of gross transaction accounts.

(2) United States branches and agen-
cies of a foreign bank may not deduct
balances due from another United
States branch or agency of the same
foreign bank, and United States offices
of an Edge or Agreement Corporation
may not deduct balances due from an-
other United States office of the same
Edge Corporation.

(3) Balances ‘‘due from other deposi-
tory institutions’ do not include bal-
ances due from Federal Reserve Banks,
pass through accounts, or balances
(payable in dollars or otherwise) due
from banking offices located outside
the United States. An institution exer-
cising fiduciary powers may not in-
clude in “balances due from other de-
pository institutions’”” amounts of trust
funds deposited with other banks and
due to it as a trustee or other fidu-
ciary.

(g) Availability of cash items as re-
serves. Cash items forwarded to a Fed-
eral Reserve Bank for collection and
credit shall not be counted as part of
the reserve balance to be carried with
the Federal Reserve until the expira-
tion of the time specified in the appro-
priate time schedule established under
Regulation J, ‘“Collection of Checks
and Other Items and Transfers of
Funds’ (12 CFR part 210). If a deposi-
tory institution draws against items
before that time, the charge will be
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made to its reserve account if the bal-
ance is sufficient to pay it; any result-
ing impairment of reserve balances will
be subject to the penalties provided by
law and to the reserve deficiency
charges provided by this part. However,
the Federal Reserve Bank may, at its
discretion, refuse to permit the with-
drawal or other use of credit given in a
reserve account for any time for which
the Federal Reserve bank has not re-
ceived payment in actually and finally
collected funds.

(h) Carryover of excesses or deficiencies.
Any excess or deficiency in a deposi-
tory institution’s account that is held
directly or indirectly with a Federal
Reserve Bank shall be carried over and
applied to that account in the next
maintenance period as specified in this
paragraph. The amount of any such ex-
cess or deficiency that is carried over
shall not exceed the greater of:

(1) The amount obtained by multi-
plying .04 times the sum of the deposi-
tory institution’s required reserves and
the depository institution’s required
clearing balance, if any, and then sub-
tracting from this product the deposi-
tory institution’s required charge-free
band, if any; or

(2) $50,000, minus the depository in-
stitution’s required charge-free band, if
any. Any carryover not offset during
the next period may not be carried over
to subsequent periods.

(i) Pass-through rules. (1) Procedure. (i)
A nonmember depository institution, a
U.S. branch or agency of a foreign
bank, or an Edge or Agreement cor-
poration required to maintain reserve
balances (respondent) may select only
one institution to pass through its re-
quired reserve balances, unless other-
wise permitted by Federal Reserve
Bank in whose district the respondent
is located. Eligible institutions
through which respondent required re-
serve balances may be passed (cor-
respondents) are Federal Home Loan
Banks, the National Credit Union Ad-
ministration Central Liquidity Facil-
ity, and depository institutions, U.S.
branches or agencies of foreign banks,
and Edge and Agreement corporations
that maintain required reserve bal-
ances at a Federal Reserve office. In
addition, the Board reserves the right
to permit other institutions, on a case-
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by-case basis, to serve as pass-through
correspondents. The correspondent
chosen must subsequently pass through
the required reserve balances of its re-
spondents directly to a Federal Reserve
Bank. The correspondent placing funds
with a Federal Reserve Bank on behalf
of respondents will be responsible for
account maintenance as described in
paragraphs (i)(2) and (i)(3) of this sec-
tion.

(if) Respondents or correspondents
may institute, terminate, or change
pass-through arrangements for the
maintenance of required reserve bal-
ances by providing all documentation
required for the establishment of the
new arrangement or termination of the
existing arrangement to the Federal
Reserve Banks involved within the
time period provided for such a change
by those Reserve Banks.

(2) Account maintenance. A cor-
respondent that passes through re-
quired reserve balances of respondents
shall maintain such balances, along
with the correspondent’s own required
reserve balances (if any), in a single
commingled account at the Federal Re-
serve Bank in whose District the cor-
respondent is located, unless otherwise
permitted by the Reserve Bank. The
balances held by the correspondent in
an account at a Reserve Bank are the
property of the correspondent and rep-
resent a liability of the Reserve Bank
solely to the correspondent, regardless
of whether the funds represent the re-
serve balances of another institution
that have been passed through the cor-
respondent.

(3) Responsibilities of parties. (i) Each
individual depository institution, U.S.
branch or agency of a foreign bank, or
Edge or Agreement corporation is re-
sponsible for maintaining its required
reserve balance either directly with a
Federal Reserve Bank or through a
pass-through correspondent.

(if) A pass-through correspondent
shall be responsible for assuring the
maintenance of the appropriate aggre-
gate level of its respondents’ required
reserve balances. A Federal Reserve
Bank will compare the total reserve
balance required to be maintained in
each account with the total actual re-
serve balance held in such account for
purposes of determining required re-

§204.4

serve deficiencies, imposing or waiving
charges for deficiencies in required re-
serves, and for other reserve mainte-
nance purposes. A charge for a defi-
ciency in the aggregate level of the re-
quired reserve balance will be imposed
by the Reserve Bank on the cor-
respondent maintaining the account.

(iii) Each correspondent is required
to maintain detailed records for each
of its respondents in a manner that
permits Federal Reserve Banks to de-
termine whether the respondent has
provided a sufficient required reserve
balance to the correspondent. A cor-
respondent passing through a respond-
ent’s reserve balance shall maintain
records and make such reports as the
Board or Reserve Bank requires in
order to insure the correspondent’s
compliance with its responsibilities for
the maintenance of a respondent’s re-
serve balance. Such records shall be
available to the Reserve Banks as re-
quired.

(iv) The Federal Reserve Bank may
terminate any pass-through relation-
ship in which the correspondent is defi-
cient in its recordkeeping or other re-
sponsibilities.

(v) Interest paid on supplemental re-
serves (if such reserves are required
under §204.6) held by a respondent will
be credited to the account maintained
by the correspondent.

[45 FR 56018, Aug. 22, 1980, as amended at 45
FR 58100, Sept. 2, 1980; 45 FR 81537, Dec. 11,
1980; 46 FR 32430, June 23, 1981; 47 FR 44707,
Oct. 12, 1982; 47 FR 55206, Dec. 8, 1982; 48 FR
17335, 17336, Apr. 22, 1983; 51 FR 9635, Mar. 20,
1986; 55 FR 50541, Dec. 7, 1990; 57 FR 38417,
38427, Aug. 25, 1992; 61 FR 69025, Dec. 31, 1996;
62 FR 34616, June 27, 1997; 62 FR 59778, Nov. 5,
1997; 63 FR 15071, Mar. 30, 1998]

§204.4 Transitional
mergers.

adjustments in

In cases of mergers and consolida-
tions of depository institutions, the
amount of reserves that shall be main-
tained by the surviving institution
shall be reduced by an amount deter-
mined by multiplying the amount by
which the required reserves during the
computation period immediately pre-
ceding the date of the merger (com-
puted as if the depository institutions
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had merged) exceeds the sum of the ac-
tual required reserves of each deposi-
tory institution during the same com-
putation period, times the appropriate
percentage as specified in the following
schedule:

Percent-
age ap-
plied to
difference
to com-
pute
amount to
be sub-
tracted

Maintenance periods occurring during quarters
following merger or consolidation

............................................................................. 87.5
75.0
62.5
50.0
375
25.0
.............. 125
8 and suCCeedING .....ccvvrvieieeieieicre e 0

[61 FR 69025, Dec. 31, 1996]

§204.5 Emergency
ment.

(a) Finding by Board. The Board may
impose, after consulting with the ap-
propriate committees of Congress, ad-
ditional reserve requirements on depos-
itory institutions at any ratio on any
liability upon a finding by at least five
members of the Board that extraor-
dinary circumstances require such ac-
tion.

(b) Term. Any action taken under this
section shall be valid for a period not
exceeding 180 days, and may be ex-
tended for further periods of up to 180
days each by affirmative action of at
least five members of the Board for
each extension.

(c) Reports to Congress. The Board
shall transmit promptly to Congress a
report of any exercise of its authority
under this paragraph and the reasons
for the exercise of authority.

(d) Reserve requirements. At present,
there are no emergency reserve re-
quirements imposed under this section.

[45 FR 56018, Aug. 22, 1980]

reserve requ ire-

§204.6 Supplemental reserve require-
ment.

(a) Finding by Board. Upon the affirm-
ative vote of at least five members of
the Board and after consultation with
the Board of Directors of the Federal
Deposit Insurance Corporation, the
Federal Home Loan Bank Board, and
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the National Credit Union Administra-
tion Board, the Board may impose a
supplemental reserve requirement on
every depository institution of not
more than 4 percent of its total trans-
action accounts. A supplemental re-
serve requirement may be imposed if:

(1) The sole purpose of the require-
ment is to increase the amount of re-
serves maintained to a level essential
for the conduct of monetary policy;

(2) The requirement is not imposed
for the purpose of reducing the cost
burdens resulting from the imposition
of basic reserve requirements;

(3) Such requirement is not imposed
for the purpose of increasing the
amount of balances needed for clearing
purposes; and

(4) On the date on which supple-
mental reserve requirements are im-
posed, the total amount of basic re-
serve requirements is not less than the
amount of reserves that would be re-
quired on transaction accounts and
nonpersonal time deposits under the
initial reserve ratios established by the
Monetary Control Act of 1980 (Pub. L.
96-221) in effect on September 1, 1980.

(b) Term. (1) If a supplemental reserve
requirement has been imposed for a pe-
riod of one year or more, the Board
shall review and determine the need for
continued maintenance of supple-
mental reserves and shall transmit an-
nual reports to the Congress regarding
the need for continuing such require-
ment.

(2) Any supplemental reserve require-
ment shall terminate at the close of
the first 90-day period after the re-
quirement is imposed during which the
average amount of supplemental re-
serves required are less than the
amount of reserves which would be re-
quired if the ratios in effect on Sep-
tember 1, 1980, were applied.

(c) Earnings Participation Account. A
depository institutions’s supplemental
reserve requirement shall be main-
tained by the Federal Reserve Banks in
an Earnings Participation Account.
Such balances shall receive earnings to
be paid by the Federal Reserve Banks
during each calendar quarter at a rate
not to exceed the rate earned on the se-
curities portfolio of the Federal Re-
serve System during the previous cal-
endar quarter. Additional rules and
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regulations maybe prescribed by the
Board concerning the payment of earn-
ings on Earnings Participation Ac-
counts by Federal Reserve Banks.

(d) Report to Congress. The Board
shall transmit promptly to the Con-
gress a report stating the basis for ex-
ercising its authority to require a sup-
plemental reserve under this section.

(e) Reserve requirements. At present,
there are no supplemental reserve re-
quirements imposed under this section.

[45 FR 56018, Aug. 22, 1980, as amended at 45
FR 81537, Dec. 11, 1980]

§204.7 Penalties.

(a) Charges for deficiencies—(1) Assess-
ment of charges. Deficiencies in a depos-
itory institution’s required reserve bal-
ance, after application of the carryover
provided in §204.3(h) are subject to re-
serve deficiency charges. Federal Re-
serve Banks are authorized to assess
charges for deficiencies in required re-
serves at a rate of 2 percent per year
above the lowest rate in effect for bor-
rowings from the Federal Reserve Bank
on the first day of the calendar month
in which the deficiencies occurred.
Charges shall be assessed on the basis
of daily average deficiencies during
each maintenance period. Reserve
Banks may, as an alternative to lev-
ying monetary charges, after consider-
ation of the circumstances involved,
permit a depository institution to
eliminate deficiencies in its required
reserve balance by maintaining addi-
tional reserves during subsequent re-
serve maintenance periods.

(2) Waivers. (i) Reserve Banks may
waive the charges for reserve defi-
ciencies except when the deficiency
arises out of a depository institution’s
gross negligence or conduct that is in-
consistent with the principles and pur-
poses of reserve requirements. Each
Reserve Bank has adopted guidelines
that provide for waivers of small
charges. The guidelines also provide for
waiving the charge once during a two-
year period for any deficiency that
does not exceed a certain percentage of
the depository institution’s required
reserves. Decisions by Reserve Banks
to waive charges in other situations
are based on an evaluation of the cir-
cumstances in each individual case and
the depository institution’s reserve

§204.8

maintenance record. If a depository in-
stitution has demonstrated a lack of
due regard for the proper maintenance
of required reserves, the Reserve Bank
may decline to exercise the waliver
privilege and assess all charges regard-
less of amount or reason for the defi-
ciency.

(i) In individual cases, where a fed-
eral supervisory authority waives a li-
quidity requirement, or waives the pen-
alty for failing to satisfy a liquidity re-
quirement, the Reserve Bank in the
District where the involved depository
institution is located shall waive the
reserve requirement imposed under
this part for such depository institu-
tion when requested by the federal su-
pervisory authority involved.

(b) Penalties for Violations. Violations
of this part may be subject to assess-
ment of civil money penalties by the
Board under authority of section 19(1)
of the Federal Reserve Act (12 U.S.C
505) as implemented in 12 CFR part 263.
In addition, the Board and any other
Federal financial institution super-
visory authority may enforce this part
with respect to depository institutions
subject to their jurisdiction under au-
thority conferred by law to undertake
cease and desist proceedings.

[44 FR 56018, Aug. 22, 1980, as amended at 56
FR 15495, Apr. 17, 1991; 61 FR 69025, Dec. 31,
1996]

§204.8 International banking facilities.

(a) Definitions. For purposes of this
part, the following definitions apply:

(1) International banking facility or
IBF means a set of asset and liability
accounts segregated on the books and
records of a depository institution,
United States branch or agency of a
foreign bank, or an Edge or Agreement
Corporation that includes only inter-
national banking facility time deposits
and international banking facility ex-
tensions of credit.

(2) International banking facility time
deposit or IBF time deposit means a de-
posit, placement, borrowing or similar
obligation represented by a promissory
note, acknowledgment of advance, or
similar instrument that is not issued
in negotiable or bearer form, and

(i)(A) That must remain on deposit at
the IBF at least overnight; and

(B) That is issued to
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(1) Any office located outside the
United States of another depository in-
stitution organized under the laws of
the United States or of an Edge or
Agreement Corporation;

(2) Any office located outside the
United States of a foreign bank;

(3) A United States office or a non-
United States office of the entity es-
tablishing the IBF;

(4) Another IBF; or

(5) A foreign national government, or
an agency or instrumentality thereof,10
engaged principally in activities which
are ordinarily performed in the United
States by governmental entities; an
international entity of which the
United States is a member; or any
other foreign international or supra-
national entity specifically designated
by the Board;!! or

(i) (A) That is payable

(1) On a specified date not less than
two business days after the date of de-
posit;

(2) Upon expiration of a specified pe-
riod of time not less than two business
days after the date of deposit; or

(3) Upon written notice that actually
is required to be given by the depositor
not less than two business days prior to
the date of withdrawal;

(B) That represents funds deposited
to the credit of a non-United States
resident or a foreign branch, office,
subsidiary, affiliate, or other foreign
establishment (foreign affiliate) con-
trolled by one or more domestic cor-
porations provided that such funds are
used only to support the operations
outside the United States of the deposi-
tor or of its affiliates located outside
the United States; and

(C) That is maintained under an
agreement or arrangement under which
no deposit or withdrawal of less than
$100,000 is permitted, except that a
withdrawal of less than $100,000 is per-
mitted if such withdrawal closes an ac-
count.

(3) International banking facility exten-
sion of credit or IBF loan means any
transaction where an IBF supplies

100ther than states, provinces, municipali-
ties, or other regional or local governmental
units or agencies or instrumentalities there-
of.

11The designated entities are specified in
12 CFR 204.125.

12 CFR Ch. Il (1-1-00 Edition)

funds by making a loan, or placing
funds in a deposit account. Such trans-
actions may be represented by a prom-
issory note, security, acknowledgment
of advance, due bill, repurchase agree-
ment, or any other form of credit
transaction. Such credit may be ex-
tended only to:

(i) Any office located outside the
United States of another depository in-
stitution organized under the laws of
the United States or of an Edge or
Agreement Corporation;

(i) Any office located outside the
United States of a foreign bank;

(iii) A United States or a non-United
States office of the institution estab-
lishing the IBF;

(iv) Another IBF;

(v) A foreign national government, or
an agency or instrumentality thereof,!2
engaged principally in activities which
are ordinarily performed in the United
States by governmental entities; an
international entity of which the
United States is a member; or any
other foreign international or supra-
national entity specifically designated
by the Board; 13 or

(vi) A non-United States resident or a
foreign branch, office, subsidiary, affil-
iate or other foreign establishment
(foreign affiliate) controlled by one or
more domestic corporations provided
that the funds are used only to finance
the operations outside the United
States of the borrower or of its affili-
ates located outside the United States.

(b) Acknowledgment of use of IBF de-
posits and extensions of credit. An IBF
shall provide written notice to each of
its customers (other than those speci-
fied in §204.8(a)(2)(i)(B) and §204.8(a)(3)
(i) through (v)) at the time a deposit
relationship or a credit relationship is
first established that it is the policy of
the Board of Governors of the Federal
Reserve System that deposits received
by international banking facilities
may be used only to support the de-
positor’s operations outside the United
States as specified in §204.8(a)(2)(ii)(B)
and that extensions of credit by IBFs
may be used only to finance operations
outside of the United States as speci-
fied in §204.8(a)(3)(vi). In the case of

12See footnote 10.
13See footnote 11.
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loans to or deposits from foreign affili-
ates of U.S. residents, receipt of such
notice must be acknowledged in writ-
ing whenever a deposit or credit rela-
tionship is first established with the
IBF.

(c) Exemption from reserve require-
ments. An institution that is subject to
the reserve requirements of this part is
not required to maintain reserves
against its IBF time deposits or IBF
loans. Deposit-taking activities of IBFs
are limited to accepting only IBF time
deposits and lending activities of IBFs
are restricted to making only IBF
loans.

(d) Establishment of an international
banking facility. A depository institu-
tion, an Edge or Agreement Corpora-
tion or a United States branch or agen-
cy of a foreign bank may establish an
IBF in any location where it is legally
authorized to engage in IBF business.
However, only one IBF may be estab-
lished for each reporting entity that is
required to submit a Report of Trans-
action Accounts, Other Deposits and
Vault Cash (Form FR 2900).

(e) Notification to Federal Reserve. At
least fourteen days prior to the first re-
serve computation period that an insti-
tution intends to establish an IBF it
shall notify the Federal Reserve Bank
of the district in which it is located of
its intent. Such notification shall in-
clude a statement of intention by the
institution that it will comply with the
rules of this part concerning IBFs, in-
cluding restrictions on sources and
uses of funds, and recordkeeping and
accounting requirements. Failure to
comply with the requirements of this
part shall subject the institution to re-
serve requirements under this part or
result in the revocation of the institu-
tion’s ability to operate an IBF.

(f) Recordkeeping requirements. A de-
pository institution shall segregate on
its books and records the asset and li-
ability accounts of its IBF and submit
reports concerning the operations of its
IBF as required by the Board.

[46 FR 32429, June 23, 1981, as amended at 51
FR 9636, Mar. 20, 1986; 56 FR 15495, Apr. 17,
1991; 61 FR 69025, Dec. 31, 1996]

§204.9 Reserve requirement ratios.

(a) Reserve percentages. The following
reserve ratios are prescribed for all de-
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pository institutions, Edge and Agree-
ment corporations, and United States
branches and agencies of foreign banks:

Category Reserve requirement®

Net transaction accounts:
$0 to $44.3 million .............
Over $44.3 million ..............

3 percent of amount.

$1,329,000 plus 10 percent
of amount over $44.3 mil-
lion.

0 percent.

0 percent.

Nonpersonal time deposits
Eurocurrency liabilities .......

1Before deducting the adjustment to be made by the para-
graph (b) of this section.

(b) Exemption from reserve require-
ments. Each depository institution,
Edge or agreement corporation, and
U.S. branch or agency of a foreign bank
is subject to a zero percent reserve re-
quirement on an amount of its trans-
action accounts subject to the low re-
serve tranche in paragraph (a) of this
section not in excess of $5.0 million de-
termined in accordance with
§204.3(2)(3).

[Reg. D, 64 FR 53619, Oct. 4, 1999]
INTERPRETATIONS

§204.121 Bankers’ banks.

(a)(1) The Federal Reserve Act, as
amended by the Monetary Control Act
of 1980 (title I of Pub. L. 96-221), im-
poses Federal reserve requirements on
depository institutions that maintain
transaction accounts or nonpersonal
time deposits. Under section 19(b)(9),
however, a depository institution is
not required to maintain reserves if it:

(i) Is organized solely to do business
with other financial institutions;

(i) Is owned primarily by the finan-
cial institutions with which it does
business; and

(iii) Does not do business with the
general public.

Depository institutions that satisfy all
of these requirements are regarded as
bankers’ banks.

(2) In its application of these require-
ments to specific institutions, the
Board will use the following standards:

(i) A depository institution may be
regarded as organized solely to do busi-
ness with other depository institutions
even if, as an incidental part to its ac-
tivities, it does business to a limited
extent with entities other than deposi-
tory institutions. The extent to which
the institution may do business with
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other entities and continue to be re-
garded as a bankers’ bank is specified
in paragraph (a)(2)(iii) of this section.

(ii) A depository institution will be
regarded as being owned primarily by
the institutions with which it does
business if 75 per cent or more of its
capital is owned by other depository
institutions. The 75 per cent or more
ownership rule applies regardless of the
type of depository institution.

(iii) A depository institution will not

be regarded as doing business with the
general public if it meets two condi-
tions. First, the range of customers
with which the institution does busi-
ness must be limited to depository in-
stitutions, including subsidiaries or or-
ganizations owned by depository insti-
tutions; directors, officers or employ-
ees of the same or other depository in-
stitutions; individuals whose accounts
are acquired at the request of the insti-
tution’s supervisory authority due to
the actual or impending failure of an-
other depository institution; share in-
surance funds; and depository institu-
tion trade associations. Second, the ex-
tent to which the depository institu-
tion makes loans to, or investments in,
the above entities (other than deposi-
tory institutions) cannot exceed 10 per
cent of total assets, and the extent to
which it receives deposits (or shares if
the institution does not receive depos-
its) from or issues other liabilities to
the above entities (other than deposi-
tory institutions) cannot exceed 10 per
cent of total liabilities (or net worth if
the institution does not receive depos-
its).
If a depository institution is unable to
meet all of these requirements on a
continuing basis, it will not be re-
garded as a bankers’ bank and will be
required to satisfy Federal reserve re-
quirements on all of its transaction ac-
counts and nonpersonal time deposits.

(b) (1) Section 19(c)(1) of the Federal
Reserve Act, as amended by the Mone-
tary Control Act of 1980 (title I of Pub.
L. 96-221) provides that Federal reserve
requirements may be satisfied by the
maintenance of vault cash or balances
in a Federal Reserve Bank. Depository
institutions that are not members of
the Federal Reserve System may also
satisfy reserve requirements by main-
taining a balance in another depository

12 CFR Ch. Il (1-1-00 Edition)

institution that maintains required re-
serve balances at a Federal Reserve
Bank, in a Federal Home Loan Bank,
or in the National Credit Union Admin-
istration Central Liquidity Facility if
the balances maintained by such insti-
tutions are subsequently passed
through to the Federal Reserve Bank.

(2) On August 27, 1980, the Board an-
nounced the procedures that will apply
to such pass-through arrangements (45
FR 58099). Section 204.3(i)(1) provides
that the Board may permit, on a case-
by-case basis, depository institutions
that are not themselves required to
maintain reserves (bankers’ banks) to
act as pass-through correspondents if
certain criteria are satisfied. The
Board has determined that a bankers’
bank may act as a pass-through cor-
respondent if it enters into an agree-
ment with the Federal Reserve to ac-
cept responsibility for the maintenance
of pass-through reserve accounts in ac-
cordance with Regulation D (12 CFR
204.3(i)) and if the Federal Reserve is
satisfied that the quality of manage-
ment and financial resources of the in-
stitution are adequate in order to en-
able the institution to serve as a pass-
through correspondent in accordance
with Regulation D. Satisfaction of
these criteria will assure that pass-
through arrangements are maintained
properly without additional financial
risk to the Federal Reserve.

(3) In order to determine uniformly
the adequacy of managerial and finan-
cial resources, the Board will consult
with the Federal supervisor for the
type of institution under consider-
ation. Because the Board does not pos-
sess direct experience with supervising
depository institutions other than
commerical banks, and does not intend
to involve itself in the direct super-
vision of such institutions, it will re-
quest the National Credit Union Ad-
ministration to review requests from
credit unions that qualify as bankers’
banks and the Federal Home Loan
Bank Board to review requests from
savings and loan associations that
qualify as bankers’ banks, regardless of
charter or insurance status. (The
Board, itself, will consider requests
from all commercial banks that qualify
as bankers’ banks.) If the Federal su-
pervisor does not find the institution’s
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managerial or financial resources to be
adequate, the Board will not permit
the institution to act as a pass-through
correspondent. In order to assure the
continued adequacy of managerial and
financial resources, it is anticipated
that the appropriate Federal supervisor
will, on a periodic basis, review and
evaluate the managerial and financial
resources of the institution in order to
determine whether it should continue
to be permitted to act as a pass-
through correspondent. It is antici-
pated that, with respect to state char-
tered institutions, the Federal super-
visor may discuss the request with the
institute State supervisor. The Board
believes that this procedure will pro-
mote uniformity of treatment for all
types of bankers’ banks, and provide
consistent advice concerning manage-
rial ability and financial strength from
supervisory authorities that are in a
better position to evaluate these cri-
teria for depository institutions that
are not commerical banks.

(4) Requests for a determination as to
whether a depository institution will
be regarded as a bankers’ bank for pur-
poses of the Federal Reserve Act or for
permission to act as a pass-through
correspondent may be addressed to the
Federal Reserve Bank in whose Dis-
trict the main office of the despository
institution is located or to the Sec-
retary, Board of Governors of the Fed-
eral Reserve System, Washington, DC
20551. The Board will act promptly on
all requests received directly or
through Federal Reserve Banks.

[45 FR 69879, Oct. 22, 1980]

§204.122 Secondary market activities
of international banking facilities.

(a) Questions have been raised con-
cerning the extent to which inter-
national banking facilities may pur-
chase (or sell) IBF-eligible assets such
as loans (including loan participa-
tions), securities, CDs, and bankers’ ac-
ceptances from (or to) third parties.
Under the Board’s regulations, as spec-
ified in §204.8 of Regulation D, IBFs are
limited, with respect to making loans
and accepting deposits, to dealing only
with certain customers, such as other
IBFs and foreign offices of other orga-
nizations, and with the entity estab-
lishing the IBF. In addition, an IBF

§204.122

may extend credit to a nonbank cus-
tomer only to finance the borrower’s
non-U.S. operations and may accept de-
posits from a nonbank customer that
are used only to support the depositor’s
non-U.S. business.

(b) Consistent with the Board’s in-
tent, IBFs may purchase IBF-eligible
assets?! from, or sell such assets to, any
domestic or foreign customer provided
that the transactions are at arm’s
length without recourse. However, an
IBF of a U.S. depository institution
may not purchase assets from, or sell
such assets to, any U.S. affiliate of the
institution establishing the IBF; an
IBF of an Edge or Agreement corpora-
tion may not purchase assets from, or
sell assets to, any U.S. affiliate of the
Edge or Agreement corporation or to
U.S. branches of the Edge or Agree-
ment corporation or to U.S. branches
of the Edge or Agreement corporation
other than the branch2 establishing
the IBF; and an IBF of a U.S. branch or
agency of a foreign bank may not pur-
chase assets from, or sell assets to any
U.S. affiliates of the foreign bank or to
any other U.S. branch or agency of the
same foreign bank.2 (This would not
pevent an IBF from purchasing (or sell-
ing) assets directly from (or to) any
IBF, including an IBF of an affiliate, or
to the institution establishing the IBF;
such purchases from the institution es-
tablishing the IBF would continue to
be subject to Eurocurrency reserve re-
quirements except during the initial
four-week transition period.) Since re-
purchase agreements are regarded as
loans, transactions involving repur-
chase agreements are permitted only
with customers who are otherwise eli-
gible to deal with IBFs, as specified in
Regulation D.

(c) In the case of purchases of assets,
in order to determine that the Board’s
use-of-proceeds requirement has been

11n order for an asset to be eligible to be
held by an IBF, the obligor or issuer of the
instrument, or in the case of bankers’ ac-
ceptances, the customer and any endorser or
acceptor, must be an IBF-eligible customer.

2Branches of Edge or Agreement corpora-
tions and agencies and branches of foreign
banks that file a consolidated report for re-
serve requirements purposes (FR 2900) are
considered to be the establishing entity of an
IBF.

113



§204.123

met, it is necessary for the IBF (1) to
ascertain that the applicable IBF no-
tices and acknowledgments have been
provided, or (2) in the case of loans or
securities, to review the documenta-
tion underlying the loan or security, or
accompanying the security (e.g., the
prospectus or offering statement), to
determine that the proceeds are being
used only to finance the obligor’s oper-
ations outside the U.S., or (3) in the
case of loans, to obtain a statement
from either the seller or borrower that
the proceeds are being used only to fi-
nance operations outside the U.S., or in
the case of securities, to obtain such a
statement from the obligor, or (4) in
the case of bankers’ acceptances, to re-
view the underlying documentation to
determine that the proceeds are being
used only to finance the parties’ oper-
ations outside the United States.

(d) Under the Board’s regulations,
IBFs are not permitted to issue nego-
tiable Euro-CDs, bankers’ acceptances,
or similar instruments. Accordingly,
consistent with the Board’s intent in
this area, IBFs may sell such instru-
ments issued by third parties that
qualify as IBF-eligible assets provided
that the IBF, its establishing institu-
tion and any affiliate of the institution
establishing the IBF do not endorse,
accept, or otherwise guarantee the in-
strument.

[46 FR 62812, Dec. 29, 1981, as amended at 52
FR 47694, Dec. 16, 1987]

§204.123 Sale of Federal funds by in-
vestment companies or trusts in
which the entire beneficial interest
is held exclusively by depository in-
stitutions.

(@) The Federal Reserve Act, as
amended by the Monetary Control Act
of 1980 (Title I of Pub. L. 96-221) im-
poses Federal Reserve requirements on
transaction accounts and nonpersonnel
time deposits held by depository insti-
tutions. The Board is empowered under
the Act to determine what types of ob-
ligations shall be deemed a deposit.
Regulation D—Reserve Requirements
of Depository Institutions exempts
from the definition of deposit those ob-
ligations of a depository institution
that are issued or undertaken and held
for the account of a domestic office of
another depository institution (12 CFR

12 CFR Ch. Il (1-1-00 Edition)

204.2(a)(1)(vii)(A)(1)). These exemptions
from the definition of deposit are
known collectively as the Federal funds
or interbank exemption.

(b) Title 1V of the Depository Institu-
tions Deregulation and Monetary Con-
trol Act of 1980 authorizes Federal sav-
ings and loan associations to invest in
open-ended management investment
companies provided the funds’ invest-
ment portfolios are limited to the
types of investments that a Federal
savings and loan association could hold
without limit as to percentage of as-
sets (12 U.S.C. 1464(c)(1)(Q)). Such in-
vestments include mortgages, U.S.
Government and agency securities, se-
curities of states and political subdivi-
sions, sales of Federal funds and depos-
its held at banks insured by the Fed-
eral Deposit Insurance Corporation.
The Federal Credit Union Act author-
izes Federal credit unions to aggregate
their funds in trusts provided the trust
is limited to such investments that
Federal credit unions could otherwise
make. Such investments include loans
to credit union members, obligations of
the U.S. government or secured by the
U.S. government, loans to other credit
unions, shares or accounts held at sav-
ings and loan associations or mutual
savings banks insured by FSLIC or
FDIC, sales of Federal funds and shares
of any central credit union whose in-
vestments are specifically authorized
by the board of directors of the Federal
credit union making the investment (12
U.S.C. 1757(7)).

(c) The Board has considered whether
an investment company or trust whose
entire beneficial interest is held by de-
pository institutions, as defined in
Regulation D, would be eligible for the
Federal funds exemption from Reserve
requirements and interest rate limita-
tions. The Board has determined that
such investment companies or trusts
are eligible to participate in the Fed-
eral funds market because, in effect,
they act as mere conduits for the hold-
ers of their beneficial interest. To be
regarded by the Board as acting as a
conduit and, thus, be eligible for par-
ticipation in the Federal funds market,
an investment company or trust must
meet each of the following conditions:

(1) The entire beneficial interest in
the investment company or trust must
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be held by depository institutions, as
defined in Regulation D. These institu-
tions presently may participate di-
rectly in the Federal funds market. If
the entire beneficial interest in the in-
vestment company or trust is held only
by depository institutions, the Board
will regard the investment company or
trust as a mere conduit for the holders
of its beneficial interest.

(2) The assets of the investment com-
pany or trust must be limited to in-
vestments that all of the holders of the
beneficial interest could make directly
without limit.

(3) Holders of the beneficial interest
in the investment company or trust
must not be allowed to make third
party payments from their accounts
with the investment company or trust.
The Board does not regard an invest-
ment company or trust that offers
third party payment capabilities or
other similar services which actively
transform the nature of the funds pass-
ing between the holders of the bene-
ficial interest and the Federal funds
market as mere conduits.

The Board expects that the above con-
ditions will be included in materials
filed by an investment company or
trust with the appropriate regulatory
agencies.

(d) The Board believes that permit-
ting sales of Federal funds by invest-
ment companies or trusts whose bene-
ficial interests are held exclusively by
depository institutions, that invest
solely in assets that the holders of
their beneficial interests can otherwise
invest in without limit, and do not pro-
vide third party payment capabilities
offer the potential for an increased
yield for thrifts. This is consistent
with Congressional intent to provide
thrifts with convenient liquidity vehi-
cles.

[47 FR 8987, Mar. 3, 1982, as amended at 52 FR
47695, Dec. 16, 1987]

§204.124 Repurchase agreement in-
volving shares of a money market
mutual fund whose portfolio con-
sists wholly of United States Treas-
ury and Federal agency securities.

(@) The Federal Reserve Act, as
amended by the Monetary Control Act
of 1980 (title 1 of Pub. L. 96-221) imposes
Federal reserve requirements on trans-

§204.124

action accounts and nonpersonal time
deposits held by depository institu-
tions. The Board is empowered under
the Act to determine what types of ob-
ligations shall be deemed a deposit (12
U.S.C. 461). Regulation D—Reserve Re-
quirements of Depository Institutions
exempts from the definition of deposit
those obligations of a depository insti-
tution that arise from a transfer of di-
rect obligations of, or obligations that
are fully guaranteed as to principal and
interest by, the United States govern-
ment or any agency thereof that the
depository institution is obligated to
repurchase (12 CFR 204.2(a)(1)(vii)(B)).

(b) The National Bank Act provides
that a national bank may purchase for
its own account investment securities
under limitations and restrictions as
the Comptroller may prescribe (12
U.S.C. 24, 17). The statute defines in-
vestment securities to mean market-
able obligations evidencing indebted-
ness of any person in the form of bonds,
notes, and debentures. The Act further
limits a national bank’s holdings of
any one security to no more than an
amount equal to 10 percent of the
bank’s capital stock and surplus. How-
ever, these limitations do not apply to
obligations issued by the United
States, general obligations of any state
and certain obligations of Federal
agencies. In addition, generally a na-
tional bank is not permitted to pur-
chase for its own account stock of any
corporation. These restrictions also
apply to state member banks (12 U.S.C.
335).

(c) The Comptroller of the Currency
has permitted national banks to pur-
chase for their own accounts shares of
open-end investment companies that
are purchased and sold at par (i.e.,
money market mutual funds) provided
the portfolios of such companies con-
sist solely of securities that a national
bank may purchase directly (Banking
Bulletin B-83-58). The Board of Gov-
ernors has permitted state member
banks to purchase, to the extent per-
mitted under applicable state law,
shares of money market mutual funds
(MMMF) whose portfolios consist sole-
ly of securities that the state member
bank may purchase directly (12 CFR
208.123).
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(d) The Board has determined that an
obligation arising from a repurchase
agreement involving shares of a
MMMF whose portfolio consists wholly
of securities of the United States gov-
ernment or any agency thereof! would
not be a deposit for purposes of Regula-
tions D and Q. The Board believes that

a repurchase agreement involving
shares of such a MMMF is the func-
tional equivalent of a repurchase

agreement directly involving United
States government or agency obliga-
tions. A purchaser of shares of a
MMMF obtains an interest in a pro rata
portion of the assets that comprise the
MMMF’s portfolio. Accordingly, re-
gardless of whether the repurchase
agreement involves United States gov-
ernment or agency obligations directly
or shares in a MMMF whose portfolio
consists entirely of United States gov-
ernment or agency obligations, an eg-
uitable and undivided interest in
United States and agency government
obligations is being transferred. More-
over, the Board believes that this in-
terpretation will further the purpose of
the exemption in Regulations D and Q
for repurchase agreements involving
United States government or Federal
obligations by enhancing the market
for such obligations.

[50 FR 13011, Apr. 2, 1985, as amended at 52
FR 47695, Dec. 16, 1987]

§204.125 Foreign, international, and
supranational entities referred to

in §8204.2(c)(1)(iv)(E) and
204.8(a)(2)(1)(B)(5).
The entities referred to in

§5204.2(c)(1)(E) and 204.8(a)(2)(i)(B)(5)
are:

EUROPE

Bank for International Settlements.
European Atomic Energy Community.
European Coal and Steel Community.
The European Communities.
European Development Fund.
European Economic Community.
European Free Trade Association.
European Fund.

European Investment Bank.

1The term United States government or any
agency thereof as used herein shall have the
same meaning as in §204.2(a)(1)(vii)(B) of
Regulation D, 12 CFR 204.2(a)(1)(vii)(B).

12 CFR Ch. Il (1-1-00 Edition)

LATIN AMERICA

Andean Development Corporation.

Andean Subregional Group.

Caribbean Development Bank.

Caribbean Free Trade Association

Caribbean Regional Development Agency.

Central American Bank for Economic Inte-
gration.

The Central American Institute for Indus-
trial Research and Technology.

Central American Monetary Stabilization
Fund.

East Caribbean Common Market.

Latin American Free Trade Association.

Organization for Central American States.

Permanent Secretariat of the Central Amer-
ican General Treaty of Economic Integra-
tion.

River Plate Basin Commission.

AFRICA

African Development Bank.

Banque Centrale des Etats de I’Afrique Equa-
torial et du Cameroun.

Banque Centrale des
del’Ouest.

Conseil de I’'Entente.

East African Community.

Organisation Commune
Malagache.

Organization of African Unity.

Union des Etats de I’Afrique Centrale.

Union Douaniere et Economique de I’Afrique
Centrale.

Union Douaniere des Etats de I‘Afrique de
I’Ouest.

Etats d‘Afrique

Africaine et

ASIA

Asia and Pacific Council.

Association of Southeast Asian Nations.
Bank of Taiwan.

Korea Exchange Bank.

MIDDLE EAST

Central Treaty Organization.
Regional Cooperation for Development.

[52 FR 47695, Dec. 16, 1987, as amended at 56
FR 15495, Apr. 17, 1991]

§204.126 Depository institution par-
ticipation in “Federal funds” mar-
ket.

(a) Under §204.2(a)(1)(vii)(A), there is
an exemption from Regulation D for
member bank obligations in nondeposit
form to another bank. To assure the ef-
fectiveness of the limitations on per-
sons who sell Federal funds to deposi-
tory institutions, Regulation D applies
to nondocumentary obligations under-
taken by a depository institution to
obtain funds for use in its banking
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business, as well as to documentary ob-
ligations. Under §204.2(a)(1)(vii) of Reg-
ulation D, a depository institution’s li-
ability under informal arrangements as
well as those formally embodied in a
document are within the coverage of
Regulation D.

(b) The exemption in
§204.2(a)(1)(vii)(A) applies to obliga-
tions owed by a depository institution
to a domestic office of any entity listed
in that section (the exempt institutions).
The exempt institutions explicitly in-
clude another depository institution,
foreign bank, Edge or agreement cor-
poration, New York Investment (arti-
cle XII) Company, the Export-Import
Bank of the United States, Minbanc
Capital Corp., and certain other credit
sources. The term exempt institutions
also includes subsidiaries of depository
institutions:

(1) That engage in businesses in
which their parents are authorized to
engage; or

(2) The stock of which by statute is
explicitly eligible for purchase by na-
tional banks.

(c) To assure that this exemption for
liabilities to exempt institutions is not
used as a means by which nondeposi-
tory institutions may arrange through
an exempt institution to sell Federal
funds to a depository institution, obli-
gations within the exemption must be
issued to an exempt institution for its
own account. In view of this require-
ment, a depository institution that
purchases Federal funds should ascer-
tain the character (not necessarily the
identity) of the actual seller in order to
justify classification of its liability on
the transaction as Federal funds pur-
chased rather than as a deposit. Any
exempt institution that has given gen-
eral assurance to the purchasing depos-
itory institution that sales by it of
Federal funds ordinarily will be for its
own account and thereafter executes
such transactions for the account of
others, should disclose the nature of
the actual lender with respect to each
such transaction. If it fails to do so,
the depository institution would be
deemed by the Board as indirectly vio-
lating section 19 of the Federal Reserve
Act and Regulation D.

[52 FR 47695, Dec. 16, 1987]
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§204.127 Nondepository participation
in “Federal funds” market.

(a) The Board has considered whether
the use of interdepository institution loan
participations (IDLPs) which involve
participation by third parties other
than depository institutions in Federal
funds transactions, comes within the
exemption from deposit classification
for certain obligations owed by a de-
pository institution to an institution
exempt in §204.2(a)(1)(vii)(A) of Regula-
tion D. An IDLP transaction is one
through which an institution that has
sold Federal funds to a depository in-
stitution, subsequently sells or partici-
pates out that obligation to a non-
depository third party without noti-
fying the obligated institution.

(b) The Board’s interpretation re-
garding Federal funds transactions (12
CFR 204.126) clarified that a depository
institutions’s liability must be issued
to an exempt institution described in
§204.2(a)(1)(vii)(A) of Regulation D for
its own account in order to come with-
in the nondeposit exemption for inter-
depository liabilities. The Board re-
gards transactions which result in
third parties gaining access to the Fed-
eral funds market as contrary to the
exemption contained in
§204.2(a)(1)(vii)(A) of Regulation D re-
gardless of whether the nondepository
institution third party is a party to the
initial transaction or thereafter be-
comes a participant in the transaction
through purchase of all or part of the
obligation held by the selling deposi-
tory institution.

(c) The Board regards the notice re-
quirements set out in 12 CFR 204.126 as
applicable to IDLP-type transactions
as described herein so that a depository
institution selling Federal funds must
provide to the purchaser—

(1) Notice of its intention, at the
time of the initial transaction, to sell
or participate out its loan contract to
a nondepository third party, and

(2) Full and prompt notice whenever
it (the selling depository institution)
subsequently sells or participates out
its loan contract to a non-depository
third party.

[52 FR 47695, Dec. 16, 1987]
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§204.128 Deposits at foreign branches
guaranteed by domestic office of a
depository institution.

(a) In accepting deposits at branches
abroad, some depository institutions
may enter into agreements from time
to time with depositors that in effect
guarantee payment of such deposits in
the United States if the foreign branch
is precluded from making payment.
The question has arisen whether such
deposits are subject to Regulation D,
and this interpretation is intended as
clarification.

(b) Section 19 of the Federal Reserve
Act which establishes reserve require-
ments does not apply to deposits of a
depository institution ““payable only at
an office thereof located outside of the
States of the United States and the
District of Columbia’™ (12 U.S.C. 371a;
12 CFR 204.1(c)(5)). The Board rule in
1918 that the requirements of section 19
as to reserves to be carried by member
banks do not apply to foreign branches
(1918 Fed. Res. Bull. 1123). The Board
has also defined the phrase Any deposit
that is payable only at an office located
outside the United States, in §204.2(t) of
Regulation D, 12 CFR 204.2(t).

(c) The Board believes that this ex-
emption from reserve requirements
should be limited to deposits in foreign
branches as to which the depositor is
entitled, under his agreement with the
depository institution, to demand pay-
ment only outside the United States,
regardless of special circumstances.
The exemption is intended principally
to enable foreign branches of U.S. de-
pository institutions to compete on a
more nearly equal basis with banks in
foreign countries in accordance with
the laws and regulations of those coun-
tries. A customer who makes a deposit
that is payable solely at a foreign
branch of the depository institution as-
sumes whatever risk may exist that
the foreign country in which a branch
is located might impose restrictions on
withdrawals. When payment of a de-
posit in a foreign branch is guaranteed
by a promise of payment at an office in
the United States if not paid at the for-
eign office, the depositor no longer as-
sumes this risk but enjoys substan-
tially the same rights as if the deposit
had been made in a U.S. office of the
depository institution. To assure the

12 CFR Ch. Il (1-1-00 Edition)

effectiveness of Regulation D and to
prevent evasions thereof, the Board
considers that such guaranteed foreign-
branch deposits must be subject to that
regulation.

(d) Accordingly, a deposit in a foreign
branch of a depository institution that
is guaranteed by a domestic office is
subject to the reserve requirements of
Regulation D the same as if the deposit
had been made in the domestic office.
This interpretation is not designed in
any respect to prevent the head office
of a U.S. bank from repaying bor-
rowings from, making advances to, or
supplying capital funds to its foreign
branches, subject to Eurocurrency li-
ability reserve requirements.

[52 FR 47696, Dec. 16, 1987]

§204.130 Eligibility for NOW accounts.

(a) Summary. In response to many re-
quests for rulings, the Board has deter-
mined to clarify the types of entities
that may maintain NOW accounts at
member banks.

(b) Individuals. (1) Any individual
may maintain a NOW account regard-
less of the purposes that the funds will
serve. Thus, deposits of an individual
used in his or her business including a
sole proprietor or an individual doing
business under a trade name is eligible
to maintain a NOW account in the indi-
vidual’s name or in the “DBA’ name.
However, other entities organized or
operated to make a profit such as cor-
porations, partnerships, associations,
business trusts, or other organizations
may not maintain NOW accounts.

(2) Pension funds, escrow accounts,
security deposits, and other funds held
under various agency agreements may
also be classified as NOW accounts if
the entire beneficial interest is held by
individuals or other entities eligible to
maintain NOW accounts directly. The
Board believes that these accounts are
similar in nature to trust accounts and
should be accorded identical treat-
ment. Therefore, such funds may be re-
garded as eligible for classification as
NOW accounts.

(c) Nonprofit organizations. (1) A non-
profit organization that is operated
primarily for religious, philanthropic,
charitable, educational, political or
other similar purposes may maintain a
NOW account. The Board regards the
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following kinds of organizations as eli-
gible for NOW accounts under this
standard if they are not operated for
profit:

(i) Organizations described in section
501(c)(3) through (13), and (19) of the In-
ternal Revenue Code (26 U.S.C. (I.R.C.
1954) section 501(c)(3) through (13) and
(19));

(i) Political organizations described
in section 527 of the Internal Revenue
Code (26 U.S.C. (I.R.C. 1954) section
527); and

(iii) Homeowners and condominium
owners associations described in sec-
tion 528 of the Internal Revenue Code
(26 U.S.C. (1.R.C. 1954) section 528), in-
cluding housing cooperative associa-
tions that perform similar functions.

(2) All organizations that are oper-
ated for profit are not eligible to main-
tain NOW accounts at depository insti-
tutions.

(3) The following types of organiza-
tions described in the cited provisions
of the Internal Revenue Code are
among those not eligible to maintain
NOW accounts:

(i) Credit unions and other mutual
depository institutions described in
section 501(c)(14) of the Internal Rev-
enue Code (26 U.S.C. (I.R.C. 1954) sec-
tion 501(c)(14));

(if) Mutual insurance companies de-
scribed in section 501(c)(15) of the In-
ternal Revenue Code (26 U.S.C. (I.R.C.
1954) section 501(c)(15));

(iii) Crop financing organizations de-
scribed in section 501(c)(16) of the In-
ternal Revenue Code (26 U.S.C. (I.R.C.
1954) section 501(c)(16));

(iv) Organizations created to function
as part of a qualified group legal serv-
ices plan described in section 501(c)(20)
of the Internal Revenue Code (26 U.S.C.
(1.R.C. 1954) section 501(c)(20)); or

(v) Farmers’ cooperatives described
in section 521 of the Internal Revenue
Code (26 U.S.C. (I.R.C. 1954) section
521).

(d) Governmental units. Governmental
units are generally eligible to maintain
NOW accounts at member banks. NOW
accounts may consist of funds in which
the entire beneficial interest is held by
the United States, any State of the
United States, county, municipality, or
political subdivision thereof, the Dis-
trict of Columbia, the Commonwealth
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of Puerto Rico, American Samoa,
Guam, any territory or possession of
the United States, or any political sub-
division thereof.

(e) Funds held by a fiduciary. Under
current provisions, funds held in a fidu-
ciary capacity (either by an individual
fiduciary or by a corporate fiduciary
such as a bank trust department or a
trustee in bankruptcy), including those
awaiting distribution or investment,
may be held in the form of NOW ac-
counts if all of the beneficiaries are
otherwise eligible to maintain NOW ac-
counts. The Board believes that such a
classification should continue since fi-
duciaries are required to invest even
temporarily idle balances to the great-
est extent feasible in order to respon-
sibly carry out their fiduciary duties.
The availability of NOW accounts pro-
vides a convenient vehicle for pro-
viding a short-term return on tempo-
rarily idle trust funds of beneficiaries
eligible to maintain accounts in their
own names.

(f) Grandfather provision. In order to
avoid unduly disrupting account rela-
tionships, a NOW account established
at a member bank on or before August
31, 1981, that represents funds of a non-
qualifying entity that previously quali-
fied to maintain a NOW account may
continue to be maintained in a NOW
account.

[52 FR 47697, Dec. 16, 1987]

§204.131 Participation by a depository
institution in the secondary market
for its own time deposits.

(a) Background. In 1982, the Board
issued an interpretation concerning the
effect of a member bank’s purchase of
its own time deposits in the secondary
market in order to ensure compliance
with regulatory restrictions on the
payment of interest on time deposits,
with the prohibition against payment
of interest on demand deposits, and
with regulatory requirements designed
to distinguish between time deposits
and demand deposits for federal reserve
requirement purposes (47 FR 37878,
Aug. 27, 1982). The interpretation was
designed to ensure that the regulatory
early withdrawal penalties in Regula-
tion Q used to achieve these three pur-
poses were not evaded through the pur-
chase by a member bank or its affiliate
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of a time deposit of the member bank
prior to the maturity of the deposit.

(b) Because the expiration of the De-
pository Institutions Deregulation Act
(title Il of Pub. L. 96-221) on April 1,
1986, removed the authority to set in-
terest rate ceilings on deposits, one of
the purposes for adopting the interpre-
tation was eliminated. The removal of
the authority to set interest rate ceil-
ings on deposits required the Board to
revise the early withdrawal penalties
which were also used to distinguish be-
tween types of deposits for reserve re-
quirement purposes. Effective April 1,
1986, the Board amended its Regulation
D to incorporate early withdrawal pen-
alties applicable to all depository insti-
tutions for this purpose (51 FR 9629,
Mar. 20, 1986). Although the new early
withdrawal penalties differ from the
penalties used to enforce interest rate
ceilings, secondary market purchases
still effectively shorten the maturities
of deposits and may be used to evade
reserve requirements. This interpreta-
tion replaces the prior interpretation
and states the application of the new
early withdrawal penalties to pur-
chases by depository institutions and
their affiliates of the depository insti-
tution’s time deposits. The interpreta-
tion applies only to situations in which
the Board’s regulatory penalties apply.

(c) Secondary market purchases under
the rule. The Board has determined
that a depository institution pur-
chasing a time deposit it has issued
should be regarded as having paid the
time deposit prior to maturity. The ef-
fect of the transaction is that the de-
pository institution has cancelled a li-
ability as opposed to having acquired
an asset for its portfolio. Thus, the de-
pository institution is required to im-
pose any early withdrawal penalty re-
quired by Regulation D on the party
from whom it purchases the instru-
ment by deducting the amount of the
penalty from the purchase price. The
Board recognizes, however, that sec-
ondary market sales of time deposits
are often done without regard to the
identity of the original owner of the
deposit. Such sales typically involve a
pool of time deposits with the price
based on the aggregate face value and
average rate of return on the deposits.
A depository institution purchasing

12 CFR Ch. Il (1-1-00 Edition)

time deposits from persons other than
the person to whom the deposit was
originally issued should be aware of the
parties named on each of the deposits
it is purchasing but through failure to
inspect the deposits prior to the pur-
chase may not be aware at the time it
purchases a pool of time deposits that
it originally issued one or more of the
deposits in the pool. In such cases, if a
purchasing depository institution does
not wish to assess an applicable early
withdrawal penalty, the deposit may be
sold immediately in the secondary
market as an alternative to imposing
the early withdrawal penalty.

(d) Purchases by affiliates. On a con-
solidated basis, if an affiliate (as de-
fined in §204.2(q) of Regulation D) of a
depository institution purchases a CD
issued by the depository institution,
the purchase does not reduce their con-
solidated liabilities and could be ac-
complished primarily to assist the de-
pository institution in avoiding the re-
quirements of the Board’s Regulation
D. Because the effect of the early with-
drawal penalty rule could be easily cir-
cumvented by purchases of time depos-
its by affiliates, such purchases are
also regarded as an early withdrawals
of the time deposit, and the purchase
should be treated as if the depository
institution made the purchase directly.
Thus, the regulatory requirements for
early withdrawal penalties apply to af-
filiates of a depository institution as
well as to the institution itself.

(e) Depository institution acting as
broker. The Board believes that it is
permissible for a depository institution
to facilitate the secondary market for
its own time deposits by finding a pur-
chaser for a time deposit that a cus-
tomer is trying to sell. In such in-
stances, the depository institution will
not be paying out any of its own funds,
and the depositor does not have a guar-
antee that the depository institution
will actually be able to find a buyer.

(f) Third-party market-makers. A de-
pository institution may also establish
and advertise arrangements whereby
an unaffiliated third party agrees in
advance to purchase time deposits
issued by the institution. The Board
would not regard these transactions as
inconsistent with the purposes that the
early withdrawal penalty is intended to
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serve unless a depository institution
pays a fee to the third party purchaser
as compensation for making the pur-
chases or to remove the risk from pur-
chasing the deposits. In this regard,
any interim financing provided to such
a third party by a depository institu-
tion in connection with the institu-
tion’s secondary market activity in-
volving the institution’s time deposits
must be made substantially on the
same terms, including interest rates
and collateral, as those prevailing at
the same time for comparable trans-
actions with other similarly situated
persons and may not involve more than
the normal risk of repayment.

(g) Reciprocal arrangements. Finally,
while a depository institution may
enter into an arrangement with an un-
affiliated third party wherein the third
party agrees to stand ready to pur-
chase time deposits held by the deposi-
tory institution’s customers, the Board
will regard a reciprocal arrangement
with another depository institution for
purchase of each other’s time deposits
as a circumvention of the early with-
drawal penalty rule and the purposes it
is designed to serve.

[52 FR 47697, Dec. 16, 1987]

§204.132 Treatment of loan strip par-
ticipations.

(a) Effective March 31, 1988, the glos-
sary section of the instructions for the
Report of Condition and Income
(FFIEC 031-034; OMB control number
7100-0036; available from a depository
institution’s primary federal regulator)
(Call Report) was amended to clarify
that certain short-term loan participa-
tion arrangements (sometimes known
or styled as loan strips or strip participa-
tions) are regarded as borrowings rath-
er than sales for Call Report purposes
in certain circumstances. Through this
interpretation, the Board is clarifying
that such transactions should be treat-
ed as deposits for purposes of Regula-
tion D.

(b) These transactions involve the
sale (or placement) of a short-term
loan by a depository institution that
has been made under a long-term com-
mitment of the depository institution
to advance funds. For example, a 90-
day loan made under a five-year re-
volving line of credit may be sold to or
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placed with a third party by the deposi-
tory institution originating the loan.
The depository institution originating
the loan is obligated to renew the 90-
day note itself (by advancing funds to
its customer at the end of the 90-day
period) in the event the original partic-
ipant does not wish to renew the cred-
it. Since, under these arrangements,
the depository institution is obligated
to make another loan at the end of 90
days (absent any event of default on
the part of the borrower), the deposi-
tory institution selling the loan or par-
ticipation in effect must buy back the
loan or participation at the maturity
of the 90-day loan sold to or funded by
the purchaser at the option of the pur-
chaser. Accordingly, these transactions
bear the essential characteristics of a
repurchase agreement and, therefore,
are reportable and reservable under
Regulation D.

(c) Because many of these trans-
actions give rise to deposit liabilities
in the form of promissory notes, ac-
knowledgments of advance or similar
obligations (written or oral) as de-
scribed in §204.2(a)(1)(vii) of Regulation
D, the exemptions from the definition
of deposit incorporated in that section
may apply to the liability incurred by
a depository institution when it offers
or originates a loan strip facility.
Thus, for example, loan strips sold to
domestic offices of other depository in-
stitutions are exempt from Regulation
D under §204.2(a)(1)(vii)(A)(1) because
they are obligations issued or under-
taken and held for the account of a
U.S. office of another depository insti-
tution. Similarly, some of these trans-
actions result in Eurocurrency liabil-
ities and are reportable and reservable
as such.

[53 FR 24931, July 1, 1988]

§204.133 Multiple savings deposits
treated as a transaction account.

(a) Authority. Under section 19(a) of
the Federal Reserve Act, the Board is
authorized to define the terms used in
section 19, and to prescribe regulations
to implement and prevent evasions of
the requirements of that section. Sec-
tion 19(b) establishes general reserve
requirements on transaction accounts
and nonpersonal time deposits. Under
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section 19(b)(1)(F), the Board also is au-
thorized to determine, by regulation or
order, that an account or deposit is a
transaction account if such account is
used directly or indirectly for the pur-
pose of making payments to third per-
sons or others. This interpretation is
adopted under these authorities.

(b) Background. Under Regulation D,
12 CFR 204.2(d)(2), the term ‘‘savings
deposit’ includes a deposit or an ac-
count that meets the requirements of §
204.2(d)(1) and from which, under the
terms of the deposit contract or by
practice of the depository institution,
the depositor is permitted or author-
ized to make up to six transfers or
withdrawals per month or statement
cycle of at least four weeks. The depos-
itory institution may authorize up to
three of these six transfers to be made
by check, draft, debit card, or similar
order drawn by the depositor and pay-
able to third parties. If more than six
transfers (or more than three third
party transfers by check, etc.) are per-
mitted or authorized per month or
statement cycle, the depository insti-
tution may not classify the account as
a savings deposit. If the depositor, dur-
ing the period, makes more than six
transfers or withdrawals (or more than
three third party transfers by check,
etc.), the depository institution may,
depending upon the facts and cir-
cumstances, be required by Regulation
D (Footnote 5 at §204.2(d)(2)) to reclas-
sify or close the account.

(c) Use of multiple savings deposits. De-
pository institutions have asked for
guidance as to when a depositor may
maintain more than one savings de-
posit and be permitted to make all the
transfers or withdrawals authorized for
savings deposits under Regulation D
from each savings deposit. The Board
has determined that, if a depository in-
stitution suggests or otherwise pro-
motes the establishment of or oper-
ation of multiple savings accounts with
transfer capabilities in order to permit
transfers and withdrawals in excess of
those permitted by Regulation D for an
individual savings account, the ac-
counts generally should be considered
to be transaction accounts. This deter-
mination applies regardless of whether
the deposits have entirely separate ac-
count numbers or are subsidiary ac-
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counts of a master deposit account.
Multiple savings accounts, however,
should not be considered to be trans-
action accounts if there is a legitimate
purpose, other than increasing the
number of transfers or withdrawals, for
opening more than one savings deposit.

(d) Examples. The distinction between
appropriate and inappropriate uses of
multiple accounts is illustrated by the
following examples:

Example 1. (i) X wishes to open an account
that maximizes his interest earnings but
also permits X to draw up to ten checks a
month against the account. X’s Bank sug-
gests an arrangement under which X estab-
lishes four savings deposits at Bank. Under
the arrangement, X deposits funds in the
first account and then draws three checks
against that account. X then instructs Bank
to transfer all funds in excess of the amount
of the three checks to the second account
and draws an additional three checks. Funds
are continually shifted between accounts
when additional checks are drawn so that no
more than three checks are drawn against
each account each month.

(ii) Suggesting the use of four savings ac-
counts in the name of X in this example is
designed solely to permit the customer to ex-
ceed the transfer limitations on savings ac-
counts. Accordingly, the savings accounts
should be classified as transaction accounts.

Example 2. (i) X is trustee of separate trusts
for each of his four children. X’s Bank sug-
gests that X, as trustee, open a savings de-
posit in a depository institution for each of
his four children in order to ensure an inde-
pendent accounting of the funds held by each
trust.

(ii) X’s Bank’s suggestion to use four sav-
ings deposits in the name of X in this exam-
ple is appropriate, and the third party trans-
fers from one account should not be consid-
ered in determining whether the transfer and
withdrawal limit was exceeded on any other
account. X established a legitimate purpose,
the segregation of the trust assets, for each
account separate from the need to make
third party transfers. Furthermore, there is
no indication, such as by the direct or indi-
rect transfer of funds from one account to
another, that the accounts are being used for
any purpose other than to make transfers to
the appropriate trust.

Example 3. (i) X opens four savings ac-
counts with Bank. X regularly draws up to
three checks against each account and trans-
fers funds between the accounts in order to
ensure that the checks on the separate ac-
counts are covered. X’s Bank did not suggest
or otherwise promote the arrangement.

(ii) X’s Bank may treat the multiple ac-
counts as savings deposits for Regulation D
purposes, even if it discovers that X is using
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the accounts to increase the transfer limits
applicable to savings accounts because X’s
Bank did not suggest or otherwise promote
the establishment of or operation of the ar-
rangement.

[57 FR 38427, Aug. 25, 1992]

§204.134 Linked time deposits and
transaction accounts.

(a) Authority. Under section 19(a) of
the Federal Reserve Act (12 U.S.C.
461(a)), the Board is authorized to de-
fine the terms used in section 19, and
to prescribe regulations to implement
and prevent evasions of the require-
ments of that section. Section 19(b)(2)
establishes general reserve require-
ments on transaction accounts and
nonpersonal time deposits. Under sec-
tion 19(b)(1)(F), the Board also is au-
thorized to determine, by regulation or
order, that an account or deposit is a
transaction account if such account is
used directly or indirectly for the pur-
pose of making payments to third per-
sons or others. This interpretation is
adopted under these authorities.

(b) Linked time deposits and trans-
action accounts. Some depository insti-
tutions are offering or proposing to
offer account arrangements under
which a group of participating deposi-
tors maintain transaction accounts
and time deposits with a depository in-
stitution in an arrangement under
which each depositor may draw checks
up to the aggregate amount held by
that depositor in these accounts. Under
this account arrangement, at the end
of the day funds over a specified bal-
ance in each depositor’s transaction ac-
count are swept from the transaction
account into a commingled time de-
posit. A separate time deposit is
opened on each business day with the
balance of deposits received that day,
as well as the proceeds of any time de-
posit that has matured that day that
are not used to pay checks or with-
drawals from the transaction accounts.
The time deposits, which generally
have maturities of seven days, are
staggered so that one or more time de-
posits mature each business day. Funds
are apportioned among the various
time deposits in a manner calculated
to minimize the possibility that the
funds available on any given day would
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be insufficient to pay all items pre-
sented.

(1) The time deposits involved in such
an arrangement may be held directly
by the depositor or indirectly through
a trust or other arrangement. The indi-
vidual depositor’s interest in time de-
posits may be identifiable, with an
agreement by the depositors that bal-
ances held in the arrangement may be
used to pay checks drawn by other de-
positors participating in the arrange-
ment, or the depositor may have an un-
divided interest in a series of time de-
posits.

(2) Each day funds from the maturing
time deposits are available to pay
checks or other charges to the deposi-
tor’s transaction account. The deposi-
tory institution’s decision concerning
whether to pay checks drawn on an in-
dividual depositor’s transaction ac-
count is based on the aggregate
amount of funds that the depositor has
invested in the arrangement, including
any amount that may be invested in
unmatured time deposits. Only if
checks drawn by all participants in the
arrangement exceed the total balance
of funds available that day (i.e. funds
from the time deposit that has ma-
tured that day as well as any deposits
made to participating accounts during
the day) is a time deposit withdrawn
prior to maturity so as to incur an
early withdrawal penalty. The arrange-
ment may be marketed as providing
the customer unlimited access to its
funds with a high rate of interest.

(c) Determination. In these arrange-
ments, the aggregate deposit balances
of all participants generally vary by a
comparatively small amount, allowing
the time deposits maturing on any day
safely to cover any charges to the de-
positors’ transaction accounts and
avoiding any early withdrawal pen-
alties. Thus, this arrangement sub-
stitutes time deposit balances for
transaction accounts balances with no
practical restrictions on the deposi-
tors’ access to their funds, and serves
no business purpose other than to
allow the payment of higher interest
through the avoidance of reserve re-
quirements. As the time deposits may
be used to provide funds indirectly for
the purposes of making payments or
transfers to third persons, the Board
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has determined that the time deposits
should be considered to be transaction
accounts for the purposes of Regula-
tion D.

[57 FR 38428, Aug. 25, 1992]

§204.135 Shifting funds between de-
pository institutions to make use of
the low reserve tranche.

(a) Authority. Under section 19(a) of
the Federal Reserve Act (12 U.S.C.
461(a)) the Board is authorized to define
terms used in section 19, and to pre-
scribe regulations to implement and to
prevent evasions of the requirements of
that section. Section 19(b)(2) estab-
lishes general reserve requirements on
transaction accounts and nonpersonal
time deposits. In addition to its au-
thority to define terms under section
19(a), section 19(g) of the Federal Re-
serve Act also give the Board the spe-
cific authority to define terms relating
to deductions allowed in reserve com-
putation, including ‘‘balances due from
other banks.” This interpretation is
adopted under these authorities.

(b) Background. (1) Currently, the
Board requires reserves of zero, three,
or ten percent on transaction accounts,
depending upon the amount of trans-
action deposits in the depository insti-
tution, and of zero percent on nonper-
sonal time deposits. In determining its
reserve balance under Regulation D, a
depository institution may deduct the
balances it maintains in another depos-
itory institution located in the United
States if those balances are subject to
immediate withdrawal by the depos-
iting depository institution (§204.3(f)).
This deduction is commonly known as
the ““‘due from’ deduction. In addition,
Regulation D at §204.2(a)(1)(vii)(A) ex-
empts from the definition of “‘deposit”
any liability of a depository institution
on a promissory note or similar obliga-
tion that is issued or undertaken and
held for the account of an office lo-
cated in the United States of another
depository institution. Transactions
falling within this exemption from the
definition of ‘““deposit’” include federal
funds or “‘fed funds’’ transactions.

(2) Under section 19(b)(2) of the Fed-
eral Reserve Act (12 U.S.C. 461(b)(2)),
the Board is required to impose re-
serves of three percent on total trans-
action deposits at or below an amount
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determined under a formula. Trans-
action deposits falling within this
amount are in the ‘“low reserve
tranche.” Currently the low reserve
tranche runs up to $42.2 million. Under
section 19(b)(11) of the Federal Reserve
Act (12 U.S.C. 461(b)(11)) the Board is
also required to impose reserves of zero
percent on reservable liabilities at or
below an amount determined under a
formula. Currently that amount is $3.6
million.

(c) Shifting funds between depository
institutions. The Board is aware that
certain depository institutions with
transaction account balances in an
amount greater than the low reserve
tranche have entered into transactions
with affiliated depository institutions
that have transaction account balances
below the maximum low reserve
tranche amount. These transactions
are intended to lower the transaction
reserves of the larger depository insti-
tution and leave the economic position
of the smaller depository institutions
unaffected, and have no apparent pur-
pose other than to reduce required re-
serves of the larger institution. The
larger depository institution places
funds in a demand deposit at a small
domestic depository institution. The
larger depository institution considers
those funds to be subject to the ‘“‘due
from”’ deduction, and accordingly re-
duces its transaction reserves in the
amount of the demand deposit. The
larger depository institution then re-
duces its transaction account reserves
by 10 percent of the deposited amount.
The small depository institution, be-
cause it is within the low reserve
tranche, must maintain transaction ac-
count reserves of 3 percent on the funds
deposited by the larger depository in-
stitution. The small depository institu-
tion then transfers all but 3 percent of
the funds deposited by the larger de-
pository institution back to the larger
depository institution in a transaction
that qualifies as a ‘‘fed funds’ trans-
action. The 3 percent not transferred to
the larger depository institution is the
amount of the larger depository insti-
tution’s deposit that the small deposi-
tory institution must maintain as
transaction account reserves. Because
the larger depository institution books
this second part of the transaction as a
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‘“fed funds’ transaction, the larger de-
pository institution does not maintain
reserves on the funds that it receives
back from the small depository institu-
tion. As a consequence, the larger de-
pository institution has available for
its use 97 percent of the amount trans-
ferred to the small depository institu-
tion. Had the larger depository institu-
tion not entered into the transaction,
it would have maintained transaction
account reserves of 10 percent on that
amount, and would have had only 90
percent of that amount for use in its
business.

(d) Determination. The Board believes
that the practice described above gen-
erally is a device to evade the reserves
imposed by Regulation D. Con-
sequently, the Board has determined
that, in the circumstances described
above, the larger depository institution
depositing funds in the smaller institu-
tion may not take a ‘“‘due from’’ deduc-
tion on account of the funds in the de-
mand deposit account if, and to the ex-
tent that, funds flow back to the larger
depository institution from the small
depository institution by means of a
transaction that is exempt from trans-
action account reserve requirements.

[57 FR 38429, Aug. 25, 1992]

§204.136 Treatment of trust overdrafts
for reserve requirement reporting
purposes.

(a) Authority. Under section 19(a) of
the Federal Reserve Act (12 U.S.C.
461(a)), the Board is authorized to de-
fine the terms used in section 19, and
to prescribe regulations to implement
and prevent evasions of the require-
ments of that section. Section 19(b) es-
tablishes general reserve requirements
on transaction accounts and nonper-
sonal time deposits. Under section
19(b)(1)(F), the Board also is authorized
to determine, by regulation or order,
that an account or deposit is a trans-
action account if such account is used
directly or indirectly for the purpose of
making payments to third persons or
others. This interpretation is adopted
under these authorities.

(b) Netting of trust account balances.
(1) Not all depository institutions have
treated overdrafts in trust accounts ad-
ministered by a trust department in
the same manner when calculating the

§204.136

balance in a commingled transaction
account in the depository institution
for the account of the trust department
of the institution. In some cases, de-
pository institutions carry the aggre-
gate of the positive balances in the in-
dividual trust accounts as the balance
on which reserves are computed for the
commingled account. In other cases de-
pository institutions net positive bal-
ances in some trust accounts against
negative balances in other trust ac-
counts, thus reducing the balance in
the commingled account and lowering
the reserve requirements. Except in
limited circumstances, negative bal-
ances in individual trust accounts
should not be netted against positive
balances in other trust accounts when
determining the balance in a trust de-
partment’s commingled transaction ac-
count maintained in a depository insti-
tution’s commercial department. The
netting of positive and negative bal-
ances has the effect of reducing the ag-
gregate of a commingled transaction
account reported by the depository in-
stitution to the Federal Reserve and
reduces the reserves the institution
must hold against transaction ac-
counts under Regulation D. Unless the
governing trust agreement or state law
authorizes the depository institution,
as trustee, to lend money in one trust
to another trust, the negative balances
in effect, for purposes of Regulation D,
represent a loan from the depository
institution. Consequently, negative
balances in individual trust accounts
should not be netted against positive
balances in other individual trust ac-
counts, and the balance in any trans-
action account containing commingled
trust balances should reflect positive
or zero balances for each individual
trust.

(2) For example, where a trust de-
partment engages in securities lending
activities for trust accounts, overdrafts
might occur because of the trust de-
partment’s attempt to ‘“‘normalize” the
effects of timing delays between the
depository institution’s receipt of the
cash collateral from the broker and the
trust department’s posting of the
transaction to the lending trust ac-
count. When securities are lent from a
trust customer to a broker that pledges
cash as collateral, the broker usually
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transfers the cash collateral to the de-
pository institution on the day that
the securities are made available.
While the institution has the use of the
funds from the time of the transfer, the
trust department’s normal posting pro-
cedures may not reflect receipt of the
cash collateral by the individual ac-
count until the next day. On the day
that the loan is terminated, the broker
returns the securities to the lending
trust account and the trust customer’s
account is debited for the amount of
the cash collateral that is returned by
the depository institution to the
broker. The trust department, how-
ever, often does not liquidate the in-
vestment made with the cash collateral
until the day after the loan terminates,
a delay that normally causes a one day
overdraft in the trust account. Regula-
tion D requires that, on the day the
loan is terminated, the depository in-
stitution regard the negative balance
in the customer’s account as zero for
reserve requirement reporting purposes
and not net the overdraft against posi-
tive balances in other accounts.

(c) Procedures. In order to meet the
requirements of Regulation D, a depos-
itory institution must have procedures
to determine the aggregate of trust de-
partment transaction account balances
for Regulation D on a daily basis. The
procedures must consider only the
positive balances in individual trust
accounts without netting negative bal-
ances except in those limited cir-
cumstances where loans are legally
permitted from one trust to another, or
where offsetting is permitted pursuant
to trust law or written agreement, or
where the amount that caused the
overdraft is still available in a settle-
ment, suspense or other trust account
within the trust department and may
be used to offset the overdraft.

[57 FR 38429, Aug. 25, 1992]

PART 205—ELECTRONIC FUND
TRANSFERS (REGULATION E)

Sec.
205.1
205.2

Authority and purpose.

Definitions.

205.3 Coverage.

205.4 General disclosure
jointly offered services.

205.5 Issuance of access devices.

requirements;

12 CFR Ch. Il (1-1-00 Edition)

205.6 Liability of consumer for unauthorized
transfers.

205.7 Initial disclosures.

205.8 Change Iin terms notice; error resolu-
tion notice.

205.9 Receipts at electronic terminals; peri-
odic statements.

205.10 Preauthorized transfers.

205.11 Procedures for resolving errors.

205.12 Relation to other laws.

205.13 Administrative enforcement;
retention.

205.14 Electronic fund transfer service pro-
vider not holding consumer’s account.
205.15 Electronic fund transfer of govern-

ment benefits.

APPENDIX A TO PART 205—MODEL DISCLOSURE
CLAUSES AND FORMS

APPENDIX B TO PART 205—FEDERAL ENFORCE-
MENT AGENCIES

APPENDIX C TO PART 205—ISSUANCE OF STAFF
INTERPRETATIONS

SUPPLEMENT | TO PART 205—OFFICIAL STAFF
INTERPRETATIONS

AUTHORITY: 15 U.S.C. 1693-1693r.

SOURCE: Reg. E, 61 FR 19669, May 2, 1996,
unless otherwise noted.

record

§205.1 Authority and purpose.

(a) Authority. The regulation in this
part, known as Regulation E, is issued
by the Board of Governors of the Fed-
eral Reserve System pursuant to the
Electronic Fund Transfer Act (15
U.S.C. 1693 et seq.). The information-
collection requirements have been ap-
proved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and have been assigned OMB No. 7100-
0200.

(b) Purpose. This part carries out the
purposes of the Electronic Fund Trans-
fer Act, which establishes the basic
rights, liabilities, and responsibilities
of consumers who use electronic fund
transfer services and of financial insti-
tutions that offer these services. The
primary objective of the act and this
part is the protection of individual con-
sumers engaging in electronic fund
transfers.

§205.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply:

(a)(1) Access device means a card,
code, or other means of access to a con-
sumer’s account, or any combination
thereof, that may be used by the con-
sumer to initiate electronic fund trans-
fers.
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(2) An access device becomes an ac-
cepted access device when the consumer:

(i) Requests and receives, or signs, or
uses (or authorizes another to use) the
access device to transfer money be-
tween accounts or to obtain money,
property, or services;

(if) Requests validation of an access
device issued on an unsolicited basis;
or

(iii) Receives an access device in re-
newal of, or in substitution for, an ac-
cepted access device from either the fi-
nancial institution that initially issued
the device or a successor.

(b)(1) Account means a demand de-
posit (checking), savings, or other con-
sumer asset account (other than an oc-
casional or incidental credit balance in
a credit plan) held directly or indi-
rectly by a financial institution and es-
tablished primarily for personal, fam-
ily, or household purposes.

(2) The term does not include an ac-
count held by a financial institution
under a bona fide trust agreement.

(c) Act means the Electronic Fund
Transfer Act (title IX of the Consumer
Credit Protection Act, 15 U.S.C. 1693 et
seq.).

(d) Business day means any day on
which the offices of the consumer’s fi-
nancial institution are open to the pub-
lic for carrying on substantially all
business functions.

(e) Consumer means a natural person.

(f) Credit means the right granted by
a financial institution to a consumer
to defer payment of debt, incur debt
and defer its payment, or purchase
property or services and defer payment
therefor.

(g) Electronic fund transfer is defined
in §205.3.

(h) Electronic terminal means an elec-
tronic device, other than a telephone
operated by a consumer, through which
a consumer may initiate an electronic
fund transfer. The term includes, but is
not limited to, point-of-sale terminals,
automated teller machines, and cash
dispensing machines.

(i) Financial institution means a bank,
savings association, credit union, or
any other person that directly or indi-
rectly holds an account belonging to a
consumer, or that issues an access de-
vice and agrees with a consumer to

§205.3

provide electronic fund transfer serv-
ices.

(J) Person means a natural person or
an organization, including a corpora-
tion, government agency, estate, trust,
partnership, proprietorship, coopera-
tive, or association.

(k) Preauthorized electronic fund trans-
fer means an electronic fund transfer
authorized in advance to recur at sub-
stantially regular intervals.

(I) State means any state, territory,
or possession of the United States; the
District of Columbia; the Common-
wealth of Puerto Rico; or any political
subdivision of the above in this para-
graph (I).

(m) Unauthorized electronic fund trans-
fer means an electronic fund transfer
from a consumer’s account initiated by
a person other than the consumer with-
out actual authority to initiate the
transfer and from which the consumer
receives no benefit. The term does not
include an electronic fund transfer ini-
tiated:

(1) By a person who was furnished the
access device to the consumer’s ac-
count by the consumer, unless the con-
sumer has notified the financial insti-
tution that transfers by that person
are no longer authorized;

(2) With fraudulent intent by the con-
sumer or any person acting in concert
with the consumer; or

(3) By the financial institution or its
employee.

§205.3 Coverage.

(a) General. This part applies to any
electronic fund transfer that author-
izes a financial institution to debit or
credit a consumer’s account. Gen-
erally, this part applies to financial in-
stitutions. For purposes of §§205.10 (b),
(d), and (e) and 205.13, this part applies
to any person.

(b) Electronic fund transfer. The term
electronic fund transfer means any
transfer of funds that is initiated
through an electronic terminal, tele-
phone, computer, or magnetic tape for
the purpose of ordering, instructing, or
authorizing a financial institution to
debit or credit an account. The term
includes, but is not limited to:

(1) Point-of-sale transfers;

(2) Automated teller machine trans-
fers;
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(3) Direct deposits or withdrawals of
funds;

(4) Transfers initiated by telephone;
and

(5) Transfers resulting from debit
card transactions, whether or not initi-
ated through an electronic terminal.

(c) Exclusions from coverage. The term
electronic fund transfer does not in-
clude:

(1) Checks. Any transfer of funds
originated by check, draft, or similar
paper instrument; or any payment
made by check, draft, or similar paper
instrument at an electronic terminal.

(2) Check guarantee or authorization.
Any transfer of funds that guarantees
payment or authorizes acceptance of a
check, draft, or similar paper instru-
ment but that does not directly result
in a debit or credit to a consumer’s ac-
count.

(3) Wire or other similar transfers. Any
transfer of funds through Fedwire or
through a similar wire transfer system
that is used primarily for transfers be-
tween financial institutions or between
businesses.

(4) Securities and commodities transfers.
Any transfer of funds the primary pur-
pose of which is the purchase or sale of
a security or commodity, if the secu-
rity or commodity is:

(i) Regulated by the Securities and
Exchange Commission or the Com-
modity Futures Trading Commission,;

(ii) Purchased or sold through a
broker-dealer regulated by the Securi-
ties and Exchange Commission or
through a futures commission mer-
chant regulated by the Commodity Fu-
tures Trading Commission; or

(iii) Held in book-entry form by a
Federal Reserve Bank or federal agen-
cy.

(5) Automatic transfers by account-
holding institution. Any transfer of
funds under an agreement between a
consumer and a financial institution
which provides that the institution
will initiate individual transfers with-
out a specific request from the con-
sumer:

(i) Between a consumer’s accounts
within the financial institution;

(if) From a consumer’s account to an
account of a member of the consumer’s
family held in the same financial insti-
tution; or
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(iii) Between a consumer’s account
and an account of the financial institu-
tion, except that these transfers re-
main subject to §205.10(e) regarding
compulsory use and sections 915 and 916
of the act regarding civil and criminal
liability.

(6) Telephone-initiated transfers. Any
transfer of funds that:

(i) Is initiated by a telephone com-
munication between a consumer and a
financial institution making the trans-
fer; and

(ii) Does not take place under a tele-
phone bill-payment or other written
plan in which periodic or recurring
transfers are contemplated.

©) Small institutions. Any
preauthorized transfer to or from an
account if the assets of the account-
holding financial institution were $100
million or less on the preceding Decem-
ber 31. If assets of the account-holding
institution subsequently exceed $100
million, the institution’s exemption for
preauthorized transfers terminates one
year from the end of the calendar year
in which the assets exceed $100 million.
Preauthorized transfers exempt under
this paragraph (c)(7) remain subject to
§205.10(e) regarding compulsory use and
sections 915 and 916 of the act regard-
ing civil and criminal liability.

§205.4 General disclosure require-
ments; jointly offered services.

(a) Form of disclosures. Disclosures re-
quired under this part shall be clear
and readily understandable, in writing,
and in a form the consumer may keep.
A financial institution may use com-
monly accepted or readily understand-
able abbreviations in complying with
the disclosure requirements of this
part.

(b) Additional information; disclosures
required by other laws. A financial insti-
tution may include additional informa-
tion and may combine disclosures re-
quired by other laws (such as the Truth
in Lending Act (15 U.S.C. 1601 et seq.)
or the Truth in Savings Act (12 U.S.C.
4301 et seq.)) with the disclosures re-
quired by this part.

(c) Electronic communication—(1) Defi-
nition. For purposes of this regulation,
the term electronic communication
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means a message transmitted elec-
tronically between a consumer and a fi-
nancial institution in a format that al-
lows visual text to be displayed on
equipment such as a personal computer
monitor.

(2) Electronic communication between
financial institution and consumer. A fi-
nancial institution and a consumer
may agree to send by electronic com-
munication any information required
by this regulation to be in writing. In-
formation sent by electronic commu-
nication to a consumer must comply
with paragraph (a) of this section and
the applicable timing and other re-
quirements contained in the regula-
tion.

(d) Multiple accounts and account
holders—(1) Multiple accounts. A finan-
cial institution may combine the re-
quired disclosures into a single state-
ment for a consumer who holds more
than one account at the institution.

(2) Multiple account holders. For joint
accounts held by two or more con-
sumers, a financial institution need
provide only one set of the required
disclosures and may provide them to
any of the account holders.

(e) Services offered jointly. Financial
institutions that provide electronic
fund transfer services jointly may con-
tract among themselves to comply
with the requirements that this part
imposes on any or all of them. An in-
stitution need make only the disclo-
sures required by §§205.7 and 205.8 that
are within its knowledge and within
the purview of its relationship with the
consumer for whom it holds an ac-
count.

[Reg. E, 61 FR 19669, May 2, 1996, as amended
at 63 FR 14532, Mar. 25, 1998]

§205.5

(a) Solicited issuance. Except as pro-
vided in paragraph (b) of this section, a
financial institution may issue an ac-
cess device to a consumer only:

(1) In response to an oral or written
request for the device; or

(2) As a renewal of, or in substitution
for, an accepted access device whether
issued by the institution or a suc-
cessor.

(b) Unsolicited issuance. A financial
institution may distribute an access

Issuance of access devices.
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device to a consumer on an unsolicited
basis if the access device is:

(1) Not validated, meaning that the
institution has not yet performed all
the procedures that would enable a
consumer to initiate an electronic fund
transfer using the access device;

(2) Accompanied by a clear expla-
nation that the access device is not
validated and how the consumer may
dispose of it if validation is not desired;

(3) Accompanied by the disclosures
required by §205.7, of the consumer’s
rights and liabilities that will apply if
the access device is validated; and

(4) Validated only in response to the
consumer’s oral or written request for
validation, after the institution has
verified the consumer’s identity by a
reasonable means.

§205.6 Liability of consumer for unau-
thorized transfers.

(a) Conditions for liability. A consumer
may be held liable, within the limita-
tions described in paragraph (b) of this
section, for an unauthorized electronic
fund transfer involving the consumer’s
account only if the financial institu-
tion has provided the disclosures re-
quired by §205.7(b)(1), (2), and (3). If the
unauthorized transfer involved an ac-
cess device, it must be an accepted ac-
cess device and the financial institu-
tion must have provided a means to
identify the consumer to whom it was
issued.

(b) Limitations on amount of liability. A
consumer’s liability for an unauthor-
ized electronic fund transfer or a series
of related unauthorized transfers shall
be determined as follows:

(1) Timely notice given. If the con-
sumer notifies the financial institution
within two business days after learning
of the loss or theft of the access device,
the consumer’s liability shall not ex-
ceed the lesser of $50 or the amount of
unauthorized transfers that occur be-
fore notice to the financial institution.

(2) Timely notice not given. If the con-
sumer fails to notify the financial in-
stitution within two business days
after learning of the loss or theft of the
access device, the consumer’s liability
shall not exceed the lesser of $500 or
the sum of:

129



§205.7

(i) $50 or the amount of unauthorized
transfers that occur within the two
business days, whichever is less; and

(if) The amount of unauthorized
transfers that occur after the close of
two business days and before notice to
the institution, provided the institu-
tion establishes that these transfers
would not have occurred had the con-
sumer notified the institution within
that two-day period.

(3) Periodic statement; timely notice not
given. A consumer must report an un-
authorized electronic fund transfer
that appears on a periodic statement
within 60 days of the financial institu-
tion’s transmittal of the statement to
avoid liability for subsequent transfers.
If the consumer fails to do so, the con-
sumer’s liability shall not exceed the
amount of the unauthorized transfers
that occur after the close of the 60 days
and before notice to the institution,
and that the institution establishes
would not have occurred had the con-
sumer notified the institution within
the 60-day period. When an access de-
vice is involved in the unauthorized
transfer, the consumer may be liable
for other amounts set forth in para-
graphs (b)(1) or (b)(2) of this section, as
applicable.

(4) Extension of time limits. If the con-
sumer’s delay in notifying the financial
institution was due to extenuating cir-
cumstances, the institution shall ex-
tend the times specified above to a rea-
sonable period.

(5) Notice to financial institution. (i)
Notice to a financial institution Iis
given when a consumer takes steps rea-
sonably necessary to provide the insti-
tution with the pertinent information,
whether or not a particular employee
or agent of the institution actually re-
ceives the information.

(ii) The consumer may notify the in-
stitution in person, by telephone, or in
writing.

(iii) Written notice is considered
given at the time the consumer mails
the notice or delivers it for trans-
mission to the institution by any other
usual means. Notice may be considered
constructively given when the institu-
tion becomes aware of circumstances
leading to the reasonable belief that an
unauthorized transfer to or from the
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consumer’s account has been or may be
made.

(6) Liability under state law or agree-
ment. If state law or an agreement be-
tween the consumer and the financial
institution imposes less liability than
is provided by this section, the con-
sumer’s liability shall not exceed the
amount imposed under the state law or
agreement.

§205.7

(a) Timing of disclosures. A financial
institution shall make the disclosures
required by this section at the time a
consumer contracts for an electronic
fund transfer service or before the first
electronic fund transfer is made involv-
ing the consumer’s account.

(b) Content of disclosures. A financial
institution shall provide the following
disclosures, as applicable:

(1) Liability of consumer. A summary
of the consumer’s liability, under §205.6
or under state or other applicable law
or agreement, for unauthorized elec-
tronic fund transfers.

(2) Telephone number and address. The
telephone number and address of the
person or office to be notified when the
consumer believes that an unauthor-
ized electronic fund transfer has been
or may be made.

(3) Business days. The financial insti-
tution’s business days.

(4) Types of transfers; limitations. The
type of electronic fund transfers that
the consumer may make and any limi-
tations on the frequency and dollar
amount of transfers. Details of the lim-
itations need not be disclosed if con-
fidentiality is essential to maintain
the security of the electronic fund
transfer system.

(5) Fees. Any fees imposed by the fi-
nancial institution for electronic fund
transfers or for the right to make
transfers.

(6) Documentation. A summary of the
consumer’s right to receipts and peri-
odic statements, as provided in §205.9,
and notices regarding preauthorized
transfers as provided in 8§205.10(a), and
205.10(d).

(7) Stop payment. A summary of the
consumer’s right to stop payment of a
preauthorized electronic fund transfer
and the procedure for placing a stop-

Initial disclosures.
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payment order, as
§205.10(c).

(8) Liability of institution. A summary
of the financial institution’s liability
to the consumer under section 910 of
the act for failure to make or to stop
certain transfers.

(9) Confidentiality. The circumstances
under which, in the ordinary course of
business, the financial institution may
provide information concerning the
consumer’s account to third parties.

(10) Error resolution. A notice that is
substantially similar to Model Form
A-3 as set out in Appendix A of this
part concerning error resolution.

provided in

§205.8 Change in terms notice; error
resolution notice.

(a) Change in terms notice—(1) Prior
notice required. A financial institution
shall mail or deliver a written notice
to the consumer, at least 21 days before
the effective date, of any change in a
term or condition required to be dis-
closed under §205.7(b) if the change
would result in:

(i) Increased fees for the consumer;

(ii) Increased liability for the con-
sumer;

(iii) Fewer types of available elec-
tronic fund transfers; or

(iv) Stricter limitations on the fre-
quency or dollar amount of transfers.

(2) Prior notice exception. A financial
institution need not give prior notice if
an immediate change in terms or con-
ditions is necessary to maintain or re-
store the security of an account or an
electronic fund transfer system. If the
institution makes such a change per-
manent and disclosure would not jeop-
ardize the security of the account or
system, the institution shall notify the
consumer in writing on or with the
next regularly scheduled periodic
statement or within 30 days of making
the change permanent.

(b) Error resolution notice. For ac-
counts to or from which electronic
fund transfers can be made, a financial
institution shall mail or deliver to the
consumer, at least once each calendar
year, an error resolution notice sub-
stantially similar to the model form
set forth in Appendix A of this part
(Model Form A-3). Alternatively, an in-
stitution may include an abbreviated
notice substantially similar to the

§205.9

model form error resolution notice set
forth in Appendix A of this part (Model
Form A-3), on or with each periodic
statement required by §205.9(b).

8§205.9 Receipts at electronic termi-
nals; periodic statements.

(a) Receipts at electronic terminals. A
financial institution shall make a re-
ceipt available to a consumer at the
time the consumer initiates an elec-
tronic fund transfer at an electronic
terminal. The receipt shall set forth
the following information, as applica-
ble:

(1) Amount. The amount of the trans-
fer. A transaction fee may be included
in this amount, provided the amount of
the fee is disclosed on the receipt and
displayed on or at the terminal.

(2) Date. The date the consumer initi-
ates the transfer.

(3) Type. The type of transfer and the
type of the consumer’s account(s) to or
from which funds are transferred. The
type of account may be omitted if the
access device used is able to access
only one account at that terminal.

(4) ldentification. A number or code
that identifies the consumer’s account
or accounts, or the access device used
to initiate the transfer. The number or
code need not exceed four digits or let-
ters to comply with the requirements
of this paragraph (a)(4).

(5) Terminal location. The location of
the terminal where the transfer is ini-
tiated, or an identification such as a
code or terminal number. Except in
limited circumstances where all termi-
nals are located in the same city or
state, if the location is disclosed, it
shall include the city and state or for-
eign country and one of the following:

(i) The street address; or

(i) A generally accepted name for
the specific location; or

(iii) The name of the owner or oper-
ator of the terminal if other than the
account-holding institution.

(6) Third party transfer. The name of
any third party to or from whom funds
are transferred.

(b) Periodic statements. For an account
to or from which electronic fund trans-
fers can be made, a financial institu-
tion shall send a periodic statement for
each monthly cycle in which an elec-
tronic fund transfer has occurred; and
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shall send a periodic statement at least
quarterly if no transfer has occurred.
The statement shall set forth the fol-
lowing information, as applicable:

(1) Transaction information. For each
electronic fund transfer occurring dur-
ing the cycle:

(i) The amount of the transfer;

(ii) The date the transfer was cred-
ited or debited to the consumer’s ac-
count;

(iii) The type of transfer and type of
account to or from which funds were
transferred,

(iv) For a transfer initiated by the
consumer at an electronic terminal
(except for a deposit of cash or a check,
draft, or similar paper instrument), the
terminal location described in para-
graph (a)(5) of this section; and

(v) The name of any third party to or
from whom funds were transferred.

(2) Account number. The number of
the account.

(3) Fees. The amount of any fees as-
sessed against the account during the
statement period for electronic fund
transfers, for the right to make trans-
fers, or for account maintenance.

(4) Account balances. The balance in
the account at the beginning and at
the close of the statement period.

(5) Address and telephone number for
inquiries. The address and telephone
number to be used for inquiries or no-
tice of errors, preceded by ‘‘Direct in-
quiries to” or similar language. The
address and telephone number provided
on an error resolution notice under
§205.8(b) given on or with the state-
ment satisfies this requirement.

(6) Telephone number for preauthorized
transfers. A telephone number the con-
sumer may call to ascertain whether
preauthorized transfers to the con-
sumer’s account have occurred, if the
financial institution uses the tele-
phone-notice option under

§205.10(a)(1)(iii).

(c) Exceptions to the periodic statement
requirement for certain accounts—(1)
Preauthorized transfers to accounts. For
accounts that may be accessed only by
preauthorized transfers to the account
the following rules apply:

(i) Passbook accounts. For passbook
accounts, the financial institution need
not provide a periodic statement if the
institution updates the passbook upon
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presentation or enters on a separate
document the amount and date of each
electronic fund transfer since the pass-
book was last presented.

(if) Other accounts. For accounts
other than passbook accounts, the fi-
nancial institution must send a peri-
odic statement at least quarterly.

(2) Intra-institutional transfers. For an
electronic fund transfer initiated by
the consumer between two accounts of
the consumer in the same institution,
documenting the transfer on a periodic
statement for one of the two accounts
satisfies the periodic statement re-
quirement.

(3) Relationship between paragraphs
(€)(1) and (c)(2) of this section. An ac-
count that is accessed by preauthorized
transfers to the account described in
paragraph (c)(1) of this section and by
intra-institutional transfers described
in paragraph (c)(2) of this section, but
by no other type of electronic fund
transfers, qualifies for the exceptions
provided by paragraph (c)(1) of this sec-
tion .

(d) Documentation for foreign-initiated
transfers. The failure by a financial in-
stitution to provide a terminal receipt
for an electronic fund transfer or to
document the transfer on a periodic
statement does not violate this part if:

(1) The transfer is not initiated with-
in a state; and

(2) The financial institution treats an
inquiry for clarification or documenta-
tion as a notice of error in accordance
with §205.11.

§205.10 Preauthorized transfers.

(a) Preauthorized transfers to con-
sumer’s account—(1) Notice by financial
institution. When a person initiates
preauthorized electronic fund transfers
to a consumer’s account at least once
every 60 days, the account-holding fi-
nancial institution shall provide notic